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395 E Street, S.W.

Washington, DC 20423-0001

Re:  Massachusetts Department of Transportation — Acquisition Exemption — Certain
Assets of CSX Transportation, Inc.
STB Finance Docket No. 35312

Dear Ms. Brown:

Enclosed for filing in the above-captioned proceeding are an original and eleven copies of
the Massachusetts Department of Transportation’s Motion to Dismiss (the “Motion™), including all
supporting exhibits. A computer disk containing the text of the Motion in electronic form is
included with this filing.

We are requesting expedited consideration of the Motion for the reasons set forth in the
filing.

Please acknowledge receipt of the Motion by time stamping the eleventh copy and returning
it to the courier for return to me. If there are any questions about this matter, please contact me
directly, either by telephone: (202) 663-7852 or by email: kobrien@bakerandmiller.com.

Res y, submitted,

Keith G. O’Brien
Attorney for Massachusetts
Department of Transportation
Enclosures
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: BEFORE THE
SURFACE TRANSPORTATION BOARD

STB Finance Docket No. 35312

MASSACHUSETTS DEPARTMENT OF TRANSPORTATION
— ACQUISITION EXEMPTION —
CERTAIN ASSETS OF CSX TRANSPORTATION, INC.

MOTION TO DISMISS

The Commonwealth of Massachusetts, acting by and through its Department of
Transportation (“MassDOT”),' hereby requests that its verified Notice of Exemption (the “Notice™)
concurrently filed in the above-docketed proceeding in connection with MassDOT’s proposed
acquisition of certain assets of CSX Tranéportation, Inc. (“CSXT”) be dismissed, l;ecause the
transaction encompassed by the Notice does not fall under the Board’s jurisdiction. As set forth in
the Notice, MassDOT proposes to acquire the real property and physical assets of certain CSXT-
owned and operated rail lines in Massachusetts (the “Railroad Assets™) as descri.bed more fully
below. The purpose of this transaction is to facilitate the expansion of commuter rail passenger

service in the Commonwealth while, at the same time, providing for the adequate provision of rail

! Effective November 1, 2009, the Commonwealth of Massachusetts has reconfigured its
transportation agency structure. As relevant to this transaction, the agency that had been known as
the Executive Office of Transportation and Public Works (“EOTPW™) has been eliminated, and, in
EOTPW’s place, the Commonwealth has established MassDOT. Many of the agreements
underlying the subject asset transaction predate MassDOT’s existence, and thus were executed by
and between CSXT and EOTPW. Where appropriate, the parties have amended those agreements
to substitute MassDOT for EOTPW. Regardless of whether the agreements have been amended,
MassDOT is the successor in interest to EOTPW’s contractual obligations by operation of law.



freight service and intercity passenger rail service by the National Railroad Passenger Corporation
(“Amtrak™) over the Railroad Assets.

MassDOT will acquire title to the Railroad Assets, but CSXT will retain a perpetual,
exclusive freight easement over those assets to fully preserve CSXT’s right and obligation to
provide all common carrier freight service. Joint freight and commuter rail operations over certain
of the Railroad Assets will be governed by a new agreement between the Massachusetts Bay
Transportation Authority (“MBTA”), which will operate the commuter rail service,” and CSXT.
Amtrak operations will continue to be governed by an extant 1999 agreement between Amtrak and
CSXT until such time as the MBTA and Amtrak enter into an agreement to replace the 1999
agreement. CSXT, however, intends to sell its retained permanent and Iexclusive freight common
carrier easement over certain portions of the Raiiroad Assets, as specified below, to Massachusetts
Coastal Railroad, LLC (“Mass Coastal), a Class III short line carrier that will reialace CSXT as the
rail freight service provider on those portions of the Railroad Assets.’

In connection with the subject transaction, MassDOT, MBTA, and CSXT have negotiated
careﬁllly-crafted agreements ensuring that CSXT will be able to exercise its permanent and
exclusive freight operating easement rights to fulfill all current an_d reasonably foreseeable freight
service needs of shippers located along the Railroad Assets. Likewise, MassDOT, MBTA, and
Mass Coastal are negotiating similar agreements ensuring that Mass Coastal will be able to exercise

its permanent and exclusive freight easement over the South Coast Assets. Moreover, neither

2 MBTA contracts with Massachusetts Bay Commuter Railroad LLC to operate the commuter rail
passenger service.

3 CSXT’s anticipated conveyance of its freight service easement rights to Mass Coastal is the
subject of a separate, but concurrently-filed, minor application. See Massachusetts Coastal
Railroad, LLC — Acquisition — CSX Transportation, Inc., STB Finance Docket No. 35314 (the
“CSXT - Mass Coastal Transaction™).




MassDOT nor MBTA (which will monito£ operations over the Railroad Assets) will acquire the
right or the ability to provide or control freight service over the Railroad Assets. For these reasons,
MassDOT requests — (1) a Board determination, pursuant to Maine, DOT — Acq. Exemption, ME.
Central R. Co., 8 1.C.C.2d 835 (1991) (“State of Maine™) and the numerous subsequent Board
decisions addressing State of Maine, that MassDOT’s acquisition of the Railroad Assets is not a rail
line acquisition transaction subject to the Board’s jurisdiction under 49 U.S.C. 10901; and (2) that,
accordingly, MasstT’s Notice in this proceeding be dismissed.

The Commonwealth of Massachusetts and CSXT have been engaged in lengthy negotiations
to completg the terms of the subject transaction, and they have committed to a timetable for the
consummation of the first stage of this transaction, which will entail MassDOT’s acquisition of
certain of the Railroad Assets on or before May 14, 2010. Failure to complete the first phase of the
subject transacti‘on by that deadline could complicate execution of the transaction, including the
later stages of the property sale, and would be detrimental to the Commonwealth’s transportation
planning and funding initiatives, which are linked to the orderly acquisition of the Railroad Assets.
To ensure that these deadlines are met, MassDOT respectfully requests expedited consideration,
allowing a Board decision by no later than March 22, 2010, and an effective date of that decision of
April 24,2010.*

BACKGROUND
MassDOT is an instrumentality of the Commonwealth of Massachusetts. Succeeding to the

roles and functions of EOTPW, MassDOT is the Commonwealth’s principal authority for

4 MassDOT has offered below a detailed procedural schedule that it recommends be utilized for
this proceeding.



developing and implementing state transportation planning, policy, and programs,’ and it is a non-
carrier.

MassDOT and CSXT jointly identified an opportunity to improve commuter rail service
while simultaneously preserving freight rail service over the Railroad Assets. MassDOT’s
acquisition of the Railroad Assets would allow it to increase the frequency and quality of commuter
rail service, which is intended to reduce roadway congestion, lessen environmental impacts, and
create economic development opportunities. MassDOT and CSXT also recognized the importance
of maihtaining reliable common carrier rail service to meet the current a1.1d reasonably foreseeable
needs of shippers along the Railroad Assets.

MassDOT and CSXT have entered into agreements pursuant to which MassDOT will
acquire the Railroad Assets, subject to CSXT’s retention of permanent and exclusive freight
easements over those properties. For the South Coast Assets (defined below), CSXT intends to sell
its retained permanent and exclusive freight easement to Mass Coastal through the aforementioned
CSXT-Mass Coastal Transaction. The Railroad Assets to be acquired by MassDOT generally
consist of a total of 61.57 miles of real estate, right-of-way, and track material, an additional 9.71
miles of track and track structure excluding the underlying real estate, and an additional 5.92 miles
of real estate excluding track material extending generally from Boston to points south and west of

Boston as follows:®

5 See Norfolk Southern Railway Company, Pan Am Railways, Inc., et al. — Joint Control and
Operating/Pooling Agreements — Pan Am Southern LLC, STB Finance Docket No. 35147, -
Comments of the Commonwealth of Massachusetts’ Executive Office of Transportation and Public
Works (filed Aug. 11, 2008) at 3.

§ Pursuant to-the terms of the Definitive Agreement between the Commonwealth of Massachusetts
and CSXT, as amended (the Definitive Agreement and the First Amendment to that Agreement are
attached hereto as Exhibits A and B, respectively), MassDOT will acquire, subject to certain




Boston Main Line-West (“BML-West”)7

Between milepost QB 21.38 (at Framingham)8 and milepost QB 44.30 (at Worcester), a total
distance of approximately 22.92 'miles..9

Boston Main Line — East (“BML-East”)lo

The BML-East property consists of the track assets, but not the underlying real estate, of the
9.71-mile rail line between milepost QB 1.12 (at CP Cove) to milepost QB 10.83 (at

Newton/Riverside).!! In 1962, the New York Central Railroad Company (“NYC”), CSXT’s

specified limitations, the “Railroad Assets” (such as land, real property, rights-of-way, track and
track materials and associated property, permits, licenses, liabilities and obligations) as set forth in
Sections 1.1.1 through 1.1.6 of the Definitive Agreement.

7 The east-west aligned Boston Main Line (also known as the Boston & Albany main line) consists
of a much longer main line route extending from Boston South Station through Massachusetts to
Albany, New York. MassDOT has elected to use the BML-West designation here to distinguish the
subject segment of the Boston Main Line from the portion of that route owned by MBTA that lies
immediately to the east of Framingham and that part of the Boston Main Line between QB 1.12 (at
CP Cove) to milepost QB 10.83 (at Newton/Riverside) that is also a part of this transaction and is
referred to herein as the BML-East. ‘

8 CSXT currently operates over the Boston Main Line east of Framingham pursuant to a 1985
trackage rights agreement (the “1985 Agreement”) between MBTA and CSXT (as successor to the
rights of Conrail). The 1985 Agreement, as it has been amended over the years, is attached hereto
as Exhibit C. In turn, MBTA currently operates over the BML-West pursuant to a 1994 trackage
rights agreement. See Verified Statement of Steven Potter (CSXT Assistant Vice President —
Network Planning and Joint Facilities) (“V.S. Potter”) at 4 (attached hereto as Exhibit D). Effective
upon the Second Closing, described below, the 2009 Operating Agreement between MBTA and
CSXT will replace the 1994 trackage rights agreement for all but the section of the BML-West
between mileposts 21.38 and 22.40, which will be governed by the 1985 Agreement rather than by
the 2009 Operating Agreement.

® All locations and mileposts listed herein are located in the Commonwealth of Massachusetts.

' CSXT maintains and dispatches the BML-East. See Sec. 4.03 of the 1985 Agreement (allocating
dispatching of the Main Line to CSXT) and Sec. 5.04 (allocating maintenance of the Main Line to
CSXT).

Il CSXT has represented that it owns the track assets that censtitute the BML-East, but that it does
not own the underlying real estate, which was conveyed by a CSXT predecessor to the
Massachusetts Turnpike Authority in 1962.



predecessor in interest, conveyed to the Massachusetts Turnpike Authority (“MTA”) the land
underlying the BML-East. In so doing, however, NYC retained a; permanent and exclusive
easement to permit NYC and its successors and assigns to provide freight common carrier service
over the subject property. A copy of that 1962 Deed memorializing NY.C’s (now CSXT’s) retairied
freight easement (the “MTA-NYC Deed”) is attached hereto as Exhibit E. For these reasons,
CSXT’s sale of its property interests in the BML-East is subject to the continuation of CSi(T’s pre-
existing permanent and exclusive freight easement rights. '? As indicated above, operations over the
BML-East are governed by the 1985 Agreement.

Boston Terminal Running Track

Between milepost QBB 0.0 to milepost QBB 1.10, a total distance of l'.IO miles.

Grand Junction Branch

This transaction involves the transfer o-f portions of the Grand Junction Branch between
milepost QBG 0.00 and milepost QBG 2.70, and between m-ilepost QBG 5.70 and milepost QBG

7.87, a total distance of 4.87 miles."

12 The intervening portion of the Boston Main Line between milepost QB 10.83 (the west end of
the BML-East) and milepost QB 21.38 (the east end of the BML-West) was acquired by MBTA in
1973 pursuant to a transaction between MBTA and the trustees of the bankrupt Penn Central
Transportation Company (“PCTC”), predecessors in interest of CSXT. As with the MTA-NYC
transaction, PCTC’s trustees conveyed ownership of the line from QB 10.83 to QB 21.38 subject to
the trustees’ retention of a freight common carrier easement. The deed setting forth the trustees’
(now CSXT’s retained easement) is attached hereto as Exhibit F.

13 According to CSXT, the foregoing milepost description of the Grand Junction Branch represents
the full scope of CSXT’s ownership interest in this rail line, and CSXT does not have any
ownership interest to convey in the intervening section of this branch between milepost QBG 2.70
and milepost QBG 5.70.



New Bedford Secondary

Between milepost QN 13.40 (at Cotley Junction) and milepost QN 31.80 (at New Bedford),
including the North Dartmouth Industrial Track (also known as the Watuppa Branch) between
milepost QND 0.00 and QND 0.08'* and excluding New Bedford Yard, a total distance of 18.48
miles.

Fall River Secondary

Between milepost QNF 0.0 (at Myricks) to milepost QNF 14.2 (at Fall River —
Massachusetts state line), a total distance of 14.2 miles.

The agreements between MassDOT and CSXT contemplate that the Railroad Assets will be
conveyed in two stages, which the parties refer to, respectively, as the “First Closing” and the
“Second Closing.”

A. The First Closing and South Coast Assets Transaction

MassDOT and CSXT anticipate that the First Closing will occur.on May 14, 2010. At the

First Closing, CSXT will convey to MassDOT the assets that constitute the Grand Junction Branch,

14 CSXT previously sold the track and material on the Watuppa Branch between milepost QND
0.08 and QND 6.00 to the Bay Colony Railroad Corporation (“BCLR”), and leased the underlying
real estate to BCLR. See Bay Colony Railroad Corporation — Acquisition and Operation Exemption
— CSX Transportation, Inc., as Operator for New York Central Lines, LLC, STB Finance Docket
No. 34446 (STB served Jan. 16, 2004). In this transaction, CSXT will convey the full scope of its
ownership interest in the Watuppa Branch to MassDOT, subject to BCLR’s rights and interests and
CSXT’s retained easement over the first 0.08 miles of the branch. Pursuant to the agreement
between CSXT and MassDOT, CSXT will assign its interest in the BCLR lease to MassDOT.
BCLR will continue to provide common carrier service over the 5.92 miles of the Watuppa Branch
west of milepost QND 0.08, and MassDOT will acquire only the real estate underlying this section
of the branch. Because of BCLR’s interest in 5.92 miles of the Watuppa Branch, MassDOT has
excluded that 5.92 miles from the mileage total for the New Bedford Secondary.




the Boston Terminal Running Track,'® the New Bedford Secondary, and the Fall River Secondary"5
(collectively, the “First Closing Assets”) subject to CSXT’s retention of the aforementioned
permanent and exclusive freight easement.

At the time of the First Closing, CSXT will simultaneously sell to Mass Coastal CSXT’s
retained common carrier permanent and exclusive freight easement over the South Coast Assets
pursuant to a Purchase and Sale Agreement of Permanent Freight Easement (the “PSA”)‘_7 between
Mass Coastal and CSXT.!® CSXT’s conveyance of the South Coast Assets to MassDOT combined
with CSXT’s simultaneous conveyance of its permanent and exclusive freight easement over the
South Coast Assets to Mass Coastal will be referred to as the “South Coast Assets Transaction.”

B. The Second Closing

MassDOT and CSXT anticipate that the Second Closing — CSXT’s conveyance of the BML-
West and BML-East to MassDOT, subject to CSXT’s retention (or, in the case of the BML-East,
continued retention) of a permanent and exclusive freight easement — will occur on or before
September 15, 2012. Upon consummation of the Second Closing, MBTA will assume basic
oversight, management, maintenance, and dispatching over the BML-West and BML-East lines

which are today maintained and dispatched by CSXT. MBTA’s and CSXT’s respective rights and

'3 The Grand Junction Branch and the Boston Terminal Running Track are also collectively
referred to in the transaction documents, and will be referred to herein, as the “BPY Assets.”

'6 The New Bedford Secondary and Fall River Secondary are also collectively referred to in the
transaction documents, and will be referred to herein, as the “South Coast Assets.”

17 The proposed transaction is more fully described in the CSXT - Mass Coastal Transaction as
presented in STB Finance Docket No. 35314.

18 In addition to the PSA, the parties will also accomplish the following additional steps as
preconditions to the First Closing: (1) CSXT and Mass Coastal will execute an interchange
agreement governing the exchange of freight traffic between CSXT and Mass Coastal; and (2)
MBTA and MassCoastal will execute an operating agreement governing Mass Coastal’s liability
and maintenance responsibilities relating to operations over the South Coast Assets.

10



obligations relating to MBTA, Amtrak, and CSXT operations over the BML-West will be governed
by an agreement entitled (and hereinafter referred to as) the “2009 Opefating Agreement” (attached
hereto as Exhibit G), which will replace the 1994 Trackage Rights Agreement. As indicated above,
however, the section of the BML-West between mileposts 21.38 and 22.40 will be governed by the
1985 Agreement (pursuant to the Fourth Amendment to that agreement), rather than by the 2009
Operating Agreement. Also, upon consummation of the Second Closing, the BML-East will
continue to be governed by the 1985 Agreement (as amended), which agreement will provide that
MBTA will assume maintenance and dispatching responsibilities over BML-East.
C. The CSXT Easements
Paragraph 1.1 of the Definitive Agreement provides as follows:
[n]ot included in the Railroad Assets are [CSXT]’s reserved, retained, perpetual,
easement to provide rail freight service . . ., which . . . easement shall (i) incorporate
by reference the [MBTA-CSXT *“2009 Operating Agreement”], as hereinafter
defined; (ii) provide that [CSXT] has the exclusive right to provide freight rail
service and for such other rights as may be mutually agreed upon as set forth above
over such easement area; (iii) recognize [MassDOT]’s right to operate [additional
trains] as more specifically described [in this agreement]; and (iv) include, subject to
the provisions of Section 1.3 following, the rights of the National Railroad Passenger
Corporation (“Amtrak™) to continue to operate on the Boston Main Line, pursuant to
an Agreement between [CSXT] and Amtrak (the “Amtrak Agreement”), dated June
1, 1999, and all supplements thereto, or to any subsequent agreement between the
MBTA and Amtrak which complies with the provisions of Section 1.3.2 hereof and
which may supersede the Amtrak Agreement, or as required by law.
The 2009 Operating Agreement defines CSXT’s easement rights as those, “described in any
deed or deeds transferring the [Railroad Assets] pursuant to the Definitive Agreement, which deed

or deeds, when recorded, shall be attached hereto as Exhibit D.”!*

19 2009 Operating Agreement, Par. 1 (definition of “CSXT Easement”).
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The terms of the retained CSXT permanent, exclusive freight easements are to be included
in three separate deeds covering, respectively, the BPY Assets, the South Coast Assets, and the
ﬁML-West. The deeds are attached hereto as Exhibit(s) H-J. Specifically, the draft BPY Assets
Deed” reserves for CSXT:

an EASEMENT IN GROSS . . . IN PERPETUITY (as hereinafter defined) FOR
RAILROAD PURPOSES (as hereinafter defined) in, over or on the Property within the
Land; including, but not limited to, the use of all the tracks or Trackage (as hereinafter
defined) within the Property; but SUBJECT TO:

1. The terms, conditions and limitations of that certain Trackage Rights Agreement
dated effective July 1, 1985 between Consolidated Rail Corporation and the
Massachusetts Bay Transportation Authority, an independent authority within the
jurisdiction of Grantee (“MBTA”), as amended...

3. Grantor [CSXT] and Grantee [MassDOT] agree that the [easement] is not retained to
the exclusion of the use of the Property by Grantee and its assigns, except that
Grantor shall be the exclusive provider of Rail Freight Service (as hereinafter
defined), and as otherwise set forth in said 1985 Operating Agreement.

4, Transfer of the [easement] shall be governed by the provisions of Exhibit D and
Exhibit E*! attached hereto.?

The draft South Coast Assets Deed reserves for CSXT:

20 The three deeds are in draft form at this time. The parties to the subject transaction have agreed
to the release of the attached draft deeds, however, because they believe that the easement terms and
conditions relevant to this Board proceeding are unlikely to be changed materially. If, however, the
deeds are materially altered after this filing, MassDOT will promptly so advise the Board, and, in so
doing, will supply final versions of the deeds.

2! Deed Exhibits D and E, which will govern possible future transfer of the subject easement to a
third party, are common to all three of the Deeds. Deed Exhibit D sets forth the terms and
conditions to which such third party transfers will be subject, while Exhibit E will set forth certain
“Transferee Standards,” that a would-be third party acquirer of the easement must satisfy before it
may assume the subject easement rights.

22 Exhibit H, draft BPY Assets Deed at 3.

12



an EASEMENT IN GROSS (the “CSXT South Coast Easement™) IN PERPETUITY (as
hereinafter defined) FOR RAILROAD PURPOSES (as hereinafter defined) in, over or
on the Property within the Land; including, but not limited to, the use of all the tracks or

Trackage (as hereinafter defined) within the Property (except the portion excluded as
hereinafter described); but SUBJECT TO:

1. The terms, conditions and limitations of any South Coast Operating Agreement
hereinafter entered into between any purchaser of the CSXT South Coast Easement
(“Purchaser”) and Massachusetts Bay Transportation Authority, an independent
authority within the jurisdiction of Grantee (“MBTA”) (said South Coast Operating
Agreement or any existing operating agreement between Purchaser and MBTA being
amended to include the Property, being hereinafter termed the “South Coast
Operating Agreement”).

3. Grantor and Grantee agree that the CSXT South Coast Easement is not retained to
the exclusion of the use of the Property by Grantee and its assigns, except that
Grantor shall be the exclusive provider of Rail Freight Service (as hereinafter
defined), and as otherwise set forth in said South Coast Operating Agreement.

4. Transfer of the CSXT South Coast Easement shall be govemed by the provisions of
Exhibit D and Exhibit E attached hereto.?

Finally, the draft BML-West Deed reserves for CSXT:

an EASEMENT IN GROSS . . .IN PERPETUITY (as hereinafter defined) FOR
RAILROAD PURPOSES (as heremaﬁer defined) in, over or on the Property within the
Land; including, but not limited to, the use of all the tracks or Trackage (as hereinafter
defined) within the Property; but SUBJECT TO:

1. The terms, conditions and limitations of (a) the 2009 Operating Agreement between
Grantor and Massachusetts Bay Transportation Authority, an independent agency
within the jurisdiction of Grantee (“MBTA”), dated ,and
(b) that certain Trackage Rights Agreement dated effective July 1, 1985 between
Consolidated Rail Corporation and the MBTA (said 2009 Operating Agreement and
said Trackage Rights Agreement, as amended, altered, cancelled or terminated
pursuant to their terms, being collectively termed the “Operating Agreements”).

23 Exhibit I, draft South Coast Assets Deed at 3.
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2. Grantor and Grantee agree that the [easement] is not retained to the exclusion of the
use of the Property by Grantee and its assigns, except that Grantor shall be the
exclusive provider of Rail Freight Service (as hereinafter defined), and as otherwise
set forth in said Operating Agreements.

3. Transfer of the CSXT Main Line Easement shall be governed by the provisions of
Exhibit D and Exhibit E attached hereto.?*

All three deeds include expansive definitions of the terms “Trackage,” “Railroad Purposes,”
and “Rail Freight Service,” thus guaranteeing CSXT the “right to use all Trackage on the Property
for the exclusive provision of Rail Freight Service.” In turn, “Rail Freight Service” is defined as
“[t]he transportation.by rail of property and movable articles of every kind, character and
description over the Property, including but not limited to rail freight transportation service to
current and future industries, customers and facilities located along the Property, and supporting
activities . . .2

The MTA-NYC Deed’s easement language has already extended to CSXT similar
protections against interference with CSXT’s common carrier rights and obligations with 1"espect to
the BML-East, and, as indicated, MassDOT’s acquisition of the track assets on the BML-East will
be fully subject to CSXT’s existing easement rights.

The exclusive freight easements that CSXT will retain continue in perpetuity until
“abandoned or terminated, as provided in the Ope}ating Agreements herein referenced . . .”2% As

discussed below, the 2009 Operating Agreement grants CSXT control over the abandonment or

discontinuance of rail freight service on the BML-West line, and sets forth the terms and conditions

% Exhibit J, draft BML-West Deed at 3.
2 Draft BPY Assets Deed at 4, draft South Coast Assets Deed at 4, draft BML-West Deed at 4.
26 :

Id.

14



pursuant to which CSXT’s exclusive and permanent freight easement may be terminated pursuant to
advance authority. from the Board.

In addition to the exclusive, permanent freight easements that CSXT will retain, MassDOT’s
acqujsition of the Railroad Assets pursuant to the Definitive Agreement (as amended) also is
specifically subject to. the rights of Amtrak to operate over the BML-East and BML-West pursuant
to Amtrak’s existing agreement with CSXT.2” Amtrak’s existing rights to operate over the BML-.
West are reflected in, and protected by, specific provisions in the BPY Assets Deed and the BML-
West Deed. 8

D. Operations on the BPY Assets

The Grand Junction Branch is used currently by CSXT, MBTA, and Amtrak to move trains,
but not passengers. The use of the Grand Junction Branch by those parties is not expe;:ted to
change materially as a result of the transaction described herein. The Boston Terminal Running
Track is not currently used by CSXT, the MBTA, or Amtrak, but‘after the acquisition by MassDOT,
MBTA expects to use the property to fac‘ilitate the storage of trains at the First Street Yard in South
Boston.

MBTA and Amtrak operations on a portion of the Grand Junction Branch are currently
governed by the 1985 Agreement between CSXT and MBTA.? MBTA’s operations over the

Boston Terminal Running Track are not governed by any existing operating agreement. The terms

27 Definitive Agreement, Section 1.3; see also V.S. Potter at 5; 2009 Operating Agreement at Par.
2.2(c)~(d). ' : .

28 See draft BPY Assets Deed at Par. 5, and draft BML-West Deed at Par. 5.

% In fact, CSXT currently operates over several MBTA-owned and operated lines in southeastern

Massachusetts pursuant to the 1985 Agreement. The terms of the 1985 Agreement have for nearly
25 years ensured that CSXT, and its freight service predecessor, Conrail, have been able to provide
shippers with adequate, responsive freight common carrier service.

15



and conditions surrounding those operations, and CSXT’s use of those tracks, will not materially
change as a result of the proposed transaction, although MBTA and CSXT will revise the 1985
Agreement to reflect the change in ownership of the assets and CSXT’s retained permanent freight
easement.

E. Operations on the South Coast Assets

CSXT’s current freight operations on the South Coast Assets are typical for low density
feeder branches. Today, CSXT provides local service on the South Coast Assets five days per
week, with CSXT’s local trains serving New Bedford Seconciary customers on three of those days,
and Fall River Secondary customers twice per week. Such CSXT service generates roughly 1,900
carloads annually. MassDOT does not expect that service levels or carloads will increase
dramatically following the Soutﬁ Coast Assets tran.saction, although MassDOT is optimistic that
aggressive marketing efforts by Mass Coastal may warrant more frequent local service that could
potentially reach to once daily service over the entire South Coast Assets lines.

Neither the MBTA nor Amtrak currently use the property. As described below, tﬁe parties
expect that Mass Coastal, which intends to purchase CSXT’s permanent and exclusive freight
easement on the property, will run freight service on the South Coast Assets after MassDOT
acquires the property. In the future, MassDOT and the MB’l;A iﬁtend‘to reconstruct the right of way
to accommodate passenger service, as well as continued freight service, on the property.

As indicated above, CSXT anticipates at the time of the First Closing to sell its retained
permanent and exclusive freight easement over the South Coast Assets to Mass Coastal. In tumn,
Mass Coastal will, upon acquisition of CSXT’s permanent and exclusive freight easement, operate

over the South Coast Assets and provide service to shippers located on the South Coast Assets in

16



accordance with its rights and obligations under its permanent and exclusive freight easement, and
other, related agreements.

The PSA between CSXT and Mass Coastal does not contain any terms that would limit
Mass Coastal’s ability to provide common carrier freight service over the South éoast Assets. In
addition to the PSA, however, MBTA (which will assume oversight responsibilities for the South
Coast Assets) and Mass Coastal are negotiating a comprehensive operating agreement (the “MC
Operating Agreement”) comparable in scope to the 2009 Operating Agreement between MBTA and
CSXT and to the 1985 Agreement between MBTA and CSXT (which governs, among other thinés,
CSXT’s trackage rights operations over the MBTA-owned portion of the Boston Main Line east of
Framingham). The MC Operating Agreement will further establish the rights and responsibilities of
MBTA (as manager of the South Coast Assets) and Mass Coastal (as provider of freight service and
the entity responsible for track maintenance and dispatching functions).

At present, MBTA and Mass Coastal are still in the process of finalizing the terms of the
MC Operating Agreement, but they have, in the meantime, co‘ncluded a Term Sheet that outlines the
fundamental terms and conditions to be contained in the MC Operating Agreement. This Term
Sheet is attached hereto as Exhi_bit K. The MC Operating Agreement will acknowledge Mass
Coastal’s exclusive right to provide freight ser\;ice over the South Coast Assets, will memorialize
Mass Coastal’s obligations to maintain the subject rail assets and dispatch operations over them
while.these rail assets remain “Freight Only Rail Properties,” and will contain certain allocation of
liability provisions.?® The Term Sheet also contemplates an unspecified future “Passenger Service

Commencement Date,” at which time the right of way will become “Joint Use” and MBTA will

30 See Term Sheet at 2-5.
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assume tﬁe maintenance and dispatching obligations on the line, subject to appropriate provisions to
ensure that Mass Coastal’s continuing freight common carrier obligations to shippers on the South
Coast Assets can be met.?!

F. Operﬁtions on the BML-West

CSXT, MBTA and Amtrak all currently use the BML-West. Amtrak currently operates two
daily trains (one in each direction) over the BML-West.*> MBTA currently operates a total of 25
trains on the BML-West on each weekday, and ten trains each on Saturdays and Sundays.33 After
the acquisition of the property by MassDOT, MBTA expects to increase commuter rail passenger
service consistent with the operating windows described below, although it has not yet determined
the precise number of additional trains that will be added to the schedule or when they may be
added. MassDOT does not expect any change in the use of the property by Amtrak.

MBTA and CSXT have entered into the aforementioned 2009 Operating Agreement, which
establishes the respective terms and conditions for MBTA’s commuter rail operations, CSXT’s
freight operatiéns, and Amtrak’s intercity passenger operations over the BML-West.3* In p:;lrticular,
the 2009 Operating Agreement divides the BML-West property into “Joint Usage Rail Properties”

(“JURP” - i.e., the Framingham-Worcester main line) over which MBTA, Amtrak, and CSXT will

31" See id. at 2-3.
32 See Amtrak Lake Shore Limited train service schedule attached hereto as Exhibit L.

33 See MBTA Framingham/Worcester Line train service schedules (effective May 18, 2009),
attached hereto as Exhibit M.

3% Notwithstanding this subsection, the portion of the BML-West between mileposts 21.38 and
22.40 shall continue to be governed by the 1985 Agreement, rather than the 2009 Operating
Agreement.
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possess the right to operate,3 5 and “Freight Only Rail Properties” (i.e., the Framingham Yard Lead
Tracks, Westborough Yard Lead Tracks, and Worcester Yard Lead Tracks) which CSXT will retain

ownership of and over which CSXT will possess priority operating rights.-

The 2009 Operating Agreement provides that MBTA (or a contractor or other third party so
designated by MBTA) will exercise “the performance of the management, regulatory and
operational control of any and all rail service over [the JURP] including, without limitation,
dispatching control of all trains, provided that such control shall be exercised in a manner which
does not violate CSXT[’s] rights to use [the JURP].”*® That agreement also provides that MBTA
will provide all maintenance services for the JURP.*” Moreover, the 2009 Operating Agreement
specifies the standards that will govern MBTA’s performance of these functions.

- Section 2.2 of the 2009 Operating Agreement sets forth limitations on CSXT’s operations
over the JURP pursuant to the following, specifically-delineated operating “windows” designed to
facilitate the fluid movement of MBTA commuter rail trains and Amtrak intercity passenger trains
while at the same time permitting for the efficient movement of CSXT freight trafﬁc:

° AM. Peak Window: from 5:00 a.m. (05:00) to 09:45 a.m. (09:45), which shall be the
Priority Passenger Morning Rush Hour, allowing one scheduled freight train to operate
in one direction only from Westborough to Worcester during each such A.M. Peak

Window (with additional freight trains allowed on a non-priority basis);

o P.M. Peak Window: from 4:00 p.m. (16:00) to 10 p.m. (22:00), which shall be the
Priority Passenger Evening Rush Hour, allowing one scheduled freight train in one

35 Amtrak operations over the Boston Main Line are governed by an agreement between CSXT and
Amtrak dated as of June 1, 1999 (the “Amtrak Agreement™). The 2009 Operating Agreement
provides that, after MassDOT’s acquisition of the BML-West, Amtrak operations over that line
segment will continue to be governed by the Amtrak Agreement until such time as MBTA and
Amtrak may enter into a separate agreement to replace or to amend the Amtrak Agreement.

36 2009 Operating Agreement, Par. 2.4(a).
7 1d., Par. 2.5(a).
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direction only from Westborough to Worcester during each such P.M. Peak Window
(with additional freight trains allowed on a non-priority basis);

. Midday Window: from 09:46 a.m. (09:46) to 3:59 p.m. (15:59), which shall be the Mid-
Day Window, allowing a mixed passenger/freight use with passenger rail priority
consistent with the general protocols described in paragraph 2.2(c) below. The MBTA
may add up to twelve (12) additional MBTA passenger trains beyond those scheduled as
of June 30, 2009, and CSXT may add up to four (4) additional freight trains beyond
those freight trains operating as of June 30, 2009, provided that by mutual agreement in
writing, the Parties may expand the number of trains beyond such additional trains;

° Late Night Window: from 10:01 p.m. (22:01) to 12 midnight, which shall be the Late
Night Window, there shall be a mixed passenger/freight use allowing scheduled MBTA
passenger trains running in scheduled slots to have priority to run in either direction;
either party may increase the number of its trains, provided that any added train does not
materially interfere with the previously approved scheduled trains of the other party;
subject to the foregoing conditions, the number and schedules of trains of each party
shall be established by mutual agreement, not to be unreasonably withheld, delayed or
conditioned; and

° Midnight Window: from 12:01 a.m. (00:01) to 4:59 a.m. (04:59), which shall be the
Midnight Window, priority shall be given to freight use, with passenger rail priority for
the three (3) scheduled MBTA passenger trains (each in one direction only) during the
Midnight Window but subject to adjustments to such schedules of up to 10 minutes for
each such train (with additional passenger trains allowed on a non-priority basis).

Paragraphs 2.2(c) and (d) of the 2009 Operating Agreement set forth additional provisions bearing
on the respective rights and obligations of MBTA and CSXT with respect to the JURP as follows:

(c) Subject to and consistent with the provisions of paragraph (b) above, the MBTA
shall establish a dispatching protocol for the Joint Usage Properties that (i) will
minimize negative impacts on each other’s trains in all time periods, (ii) will allow
reasonable flexibility within the structure described herein in order to accommodate
the movement of each other’s trains (including without limitation scheduled and
unscheduled CSXT trains), provided however that in all circumstances a scheduled
commuter rail train shall hold a priority for as long as it maintains its schedule within
a period no longer than ten minutes later than its scheduled time, and (iii) will
accommodate the movements of Amtrak trains in accordance with the Amtrak
Agreement or any successor agreement between MBTA and Amtrak and applicable
law.

(d) The MBTA will schedule its trains as it determines necessary in compliancle with
this Section 2.2. Should the MBTA seek to schedule passenger trains not in
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compliance with Section 2.2 (“Non-conforming Trains”), it shall submit such request
to CSXT for its prior approval, which approval if but only if the operation of such
Non-conforming Trains does not interfere with or impair CSXT’s operations or
interfere with or impair CSXT’s performance of its obligations to Amtrak under the
Amtrak Agreement (if then in effect), shall not be unreasonably withheld,
conditioned, or delayed.

The 2009 Operating Agreement assures that both passenger and freight trains are handled
efficiently on the BML-West, and that CSXT — (1) possesses sufficient rights, of a permanent and
exclusive nature, to provide commc;n carrier freight service over that line; and (2) is able to fulfill
its obligations to Amtrak under the Amtrak Agreement. As they may bear on the subject Motion o
Dismiss, specific operational aspects of the 2009 Operating Agreement are reviewed in the
Discussion section to follow.

The 2009 Operating Agreement reiterates the intention of the parties that the subject
transaction will not.impose undue limitations or restrictions on CSXT’s ability to fulfill its freight

common carrier obligations or its obligations to Amtrak under the Amtrak Agreement. Specifically,

that agreement states that: .

Subject to the provisions of this Agreement, CSXT may use the CSXT Easement (i)
to provide CSXT Freight Rail Service on, and to enter upon and utilize the existing
tracks and related operating facilities on those MBTA Rail Properties described on
Exhibit A hereto as “Joint Usage Rail Properties,” and (ii) perform its obligations to
Amtrak under the Amtrak Agreement and as provided by law, provided however,
that CSXT’s use of such properties shall be subject to the conditions set forth in this
Agreement, and provided further that MBTA covenants and agrees that it will not
transport, and it will not grant any rights with respect to, or otherwise permit any
Person other than CSXT to transport freight over such Joint Usage Rail Properties,
but the Parties agree that the MBTA shall have the right to use the Joint Usage Rail
Properties in accordance with the operating windows described in Section 2.2(b)
below to transport baggage and other equipment and material for use by or for the
MBTA, its agents or contractors. The access rights granted herein are granted for the
purpose of permitting the CSXT Rail Service, including without limitation,
permitting CSXT to operate freight trains and related switching movements and
CSXT shall have access to all running, side, switching, yard, and interchange tracks
included in Joint Usage Rail Properties and existing on the Effective Date of this
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Agreement, and necessary for the provision of the CSXT Rail Service, all subject to
and consistent with the conditions set forth herein.*®

G. Operations on the BML-East

As with the BML-West, CSXT, MBTA and Amtrak all currently use the BML-East.
Amtrak currently operates two daily trains (one in each direction) over the BML-East.* MBTA
currently operates a total of 41 trains on the BML-East on each weekday, a total of 18 trains on
Saturdays, and a total of 16 trains on Sundays.40 In keeping with its BML-West plans, MBTA
expects to increase commuter rail passenger service consistent with the operating windows
described below after MassDOT acquires the property, although MBTA has not yet determined the
precise number of additional trains that will be added to the schedule or when they may be added.
MassDOT does not expect any change in the use of the property by Amtrak. MassDOT understands
that CSXT operates fewer trains over the BML-East than it does over the BML-West, because
certain CSXT trains operate west of Framingham only.

MBTA and CSXT service on the CSXT-owned BML-East track assets is currently governed
by the terms of the 1985 Agreement (as amended), and CSXT maintains and dispatches that line.*!
As is reflected in the attached draft 4™ Amendment to the 1985 Agreement, MBTA will, upon

MassDOT’s acquisition of the BML-East track assets, assume responsibility for maintaining and

38 2009 Operating Agreement, Par. 2.1.
3 See Amtrak Lake Shore Limited train service schedule attached hereto as Exhibit L.

4 See MBTA Framingham/Worcester Line train service schedules (effective May 18, 2009),
attached hereto as Exhibit M.

1 CSXT will retain the obligation for Amtrak’s operations over the BML-East pursuant to the
Amtrak Agreement, until such time as MBTA and Amtrak may enter into a separate agreement to
replace or to amend the Amtrak Agreement.
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dispatching this line.*> The 4™ Amendment will also, of course, account for the change in
ownership interest. At the same time, however, MBTA and CSXT have agreed that their respective
rights to run trains over the BML-East lines as set forth in the 1985 Agreement will remain
essentially unchanged, so that, from an operating perspective, the sale of the BML-East track assets
will not disrupt the .operating status quo. Specifically, the BML-East tracks, which are currently
“Conrail [CSXT] Rail Properties” under the 1985 Agreement, will be re-designated as “MBTA Rail
Properties” (just as the portion of the Boston Main Line between milepost QB 10.83 and milepost
QB 21.38 is today, due to MBTA’s long-standing ownership of that line segment). Once so re-
designated, the BML-East Lines will be governed by the same terms and conditions in the 1985
Agreement applicable to all other MBTA Rail Properties.
DISCUSSION

Ordinarily, the acquisition of an active rail line by a non-carrier, including a state or a state

entity like MassDOT, requires Board approval under 49 U.S.C. 10901. See Common Carrier Status

of States and State Agencies, 363 I.C.C. 132, 133 (1980), aff’d sub nom. Simmons v. ICC, 697 F.2d

326 (D.C. Cir. 1982). A long line of cases beginning with the seminal State of Maine decision,
however, hold that the Board does not have jurisdiction over — and that Board authorization is
therefore not required — for transactions in which the common carrier rights and obligations do not

transfer with the physical assets. See State of Maine, 8 1.C.C.2d at 836-37; see also, e.g., New

Mexico Department of Transportation — Acquisition Exemption — Certain Assets of BNSF Railway
Company, STB Finance Docket No. 34793 (STB served Feb. 6, 2006), slip op. at 2 (“New Mexico

DOT”).

% See Exhibit N — 4" Amendment to 1985 Agreement.
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The focal point of a State of Maine-style transaction is the selling railroad’s retention of a
permanent easement over the assets that will enable that railroad to continue, respectively, to assert

and to fulfill its common carrier rights and obligations. See The Port of Seattle — Acquisition

Exemption — Certain Assets of BNSF Railway Company, STB Finance Docket No. 35128 (STB
served Oct. 27, 2008), s!ip op. at 3 (“Port of Seattle™). In that regard, to find that it lacks
jurisdiction over the transaction, the Board must be assured that the railroad proposing to transfer
physical assets has preserved, through its retained easement and related documents, sufficient rights
to conduct common carrier freight operations without material or unreasonable interference from
the new asset owner (usually a state or state subdivision, such as MassDOT). See Metro Regional
Transit Authority — Acquisition Exemption — CSX Transportation, Inc., lSTB Finance Docket No.
33838 (STB served Oct. 10, 2003), slip op. at 4 (“Akron Metro™); New Jersey Transit — Acq.

Exempt. — Cértain Assets of Conrail, 4 S.T.B. 512, 514 (2000) (“NJT/Bordentown™) (for the Board

to find that it lacks jurisdiction over an asset sale, the agency must be satisfied that the transferor
railroad “has retained a permanent easement and [that] it has sufficient interest and control over the
line to permit it to carry out its common carrier obligation™).

In this transaction, all of the rail propertie's to be sold will be governed by “shared use”
arrangements — whether (i) between CSXT and MBTA under the 1985 Agreement (as will be
amended) which will govern BPY Assets operations, BML-East operations, and, to a limited extent,
BML-West Assets operations, or the 2009 Operating Agreement that will govern operations over
most of the BML-West Assets operation — among MBTA, CSXT, and, where applicable, Amtrak,
or (ii) between MBTA and Mass Coastal under the Term Sheet and to-be-completed MC Operating

Agreement that will govern South Coast Assets operations, each of which accounts for the current
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operational state of affairs and provides for anticipated capacity and operating changes. Such
“shared use” arrangements can be so structured to enable the acquiring state entity to avail itself of
the State of Maine construct, and to obtain a Board finding (frequently essential to consummation of
the proposed transaction) that thel: asset sale does not fall within the Board’s jurisdiction. Upon
proper showing, the Board has found that the State of Maine construct can and does apply to
transactions that provide for shared freight and passenger use.®

MassDOT’s proposed acquisition of the Railroad Assets is stl_'uctured- to satisfy all of the
criteria of State of Maine, and its progeny. In fact, the proposed transaction represents a successful

public-p'rivate partnership designed to accomplish three important Commonwealth objectives — (1)

preserving freight common carrier service on low-density freight lines [the South Coast Assets]; (2)

* The Board’s evaluation processes in shared use State of Maine-style transactions were recently
spelled out as follows:

To balance the development of mass transit with the retention of freight rail service, the
freight carrier need not necessarily retain full control. Instead, the Board examines in each
case whether the agreements between the parties continue to give the freight carrier the
ability to conduct its existing and reasonably foreseeable freight operations so that it can
satisfy its common carrier obligation. '

While the freight carrier must continue to have a permanent easement or its equivalent to
provide freight service, the public agency acquiring the right-of-way and track may
negotiate terms and conditions with the freight carrier necessary to provide reliable
commuter service or protect the agency’s investment so long as such terms and conditions
do not unreasonably interfere with freight rail service. Thus, the easement or the operating
agreement may restrict freight operations to specific parts of the day, provided that the
window for exclusive freight operations is adequate to satisfy the service needs of freight
shippers. Likewise, the public agency may assume responsibility for maintaining the line
and dispatching freight operations if the operating procedures are reasonable and do not
discriminate against freight service, and if the freight carrier has the right to inspect and to
request prompt repair of any track defects.

Maryland Transit Administration — Petition for Declaratory Order, STB Finance Docket No. 34975
(STB served Sept. 19, 2008), slip op. at 4-5 (“MTA-II"") (footnotes citing to various other State of

Maine-style decisions that supporting the propositions discussed above omitted).
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securing a future rail passenger corridor along the South Coast Assets; and (3) promoting enhanced
commuter rail passenger service over an important commuter and freight rail corridor [the BML-
West], while preserving CSXT’s competitive freight service into and out of eastern Massachusetts.
Moreover, the tfans;action will achieve such objectives while establishing a critical balance between
maintaining important freight rail operations and meeting growing demand for rail passenger
service. To balance these important transportgtion goals, MassDOT (along with MBTA), CSXT,
and Mass Coastal have taken a responsible and comprehensive approach to the transaction |
contemplated herein.

The South Coast Assets component of the transaction will not materially affect freight
operations on the involved lines. MassDOT does not anticipate any significant post-transaction
changes in service on the South Coast Assets in the near term, once common carrier operations on
the line become Mass Coastal’s responsibility, because there are no immediate plans for MBTA to
undertake track improvement activities on the lines (although MBTA does plan to begin such
efforts in a few years). In fact, MBTA will not assume responsibility for maintaining or dispatching
" these lines until such time as any such track improvement acti\'/ities (tied to preparing the lines for
commuter rail passenger service begin) begin, and it is only at that time that MBTA may insist upon
the sort of operating windows that could potentially restrict Mass Coastal’s freight operations
during certain peak passenger operating windows.. If anything, MassDOT’s stake in the property
will demonstrate a commitment to shippers and may permit for more investment in the lines’
infrastructure. Moreover, although MassDOT and MBTA have longer-range plans to implement
commuter rail passenger service on these lines (ene of the major considerations that led to

MassDOT’s decision to acquire the subject rail assets for future passenger rail corridor
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development), the South Coast Assetsl’ light density freight branch line characteristics clearly
indicate that such future establishment of passenger service could and would easily provide for the
continuing needs of freight shippers on the South Coast Assets.

As indicated above, MBTA and Mass Coastal are in the process of completing an agreement
(the MC Operating Agreement) setting forth Mass Coastal’s and MBTA’s respective commitments
and obligations with respect to the South Coast Assets. That prospective agreement — preceded by
the attached Term Sheet (Exhibit K) — will contemplate that Mass Coastal’s nearer term freight-only
operations will convert into a situation where MBTA and Mass Coastal will share the use of the
South Coast Assets lines. The Term Sheet and the to-be-concluded MC Operating Agreement do
and will recognize and protect Mass Coastal’s exclusive rights and obligations to provide adequate
service to shippers located on the South Coast Assets. Because the South Coast Assets currently
have, and are expected to continue to have, relatively light freight volumes requiring the provision
of modest local switching services (typical of light-density branch lines) to meet shipper needs,
MassDOT and MBTA are confident that Mass Coastal’s freight service obligations can and. will
easily be accommodated under a shared-use arrangement.

In fact, MassDOT takes very seriously its commitments to CSXT and to Mass Coastal and
its assurances to the Board contain'e'd in this Motioﬁ that MassDOT will not materially interfere with
the provision of rail freight service on the Railroad Assets, and it mknoWledges that the Board can
and will hold MassDOT to its assurances, especially where the precise terms of operating

agreements are yet to be completed and/or may be revised over time.** For the same reason,

# See Port of Seattle, slip op. at 5 (noting, in the absence of a finalized operating agreement
between the asset owner and the not-yet selected rail freight service provider that would assume the
reserved freight easement rights, that the Board “will hold the parties to their assurances to refrain
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MassDOT has made clear to MBTA (ahd MBTA has agreed) that MBTA'’s operating agreements
with CSXT and Mass Coastal, however they may be adjusted or revised in the future, must not
undercut MassDOT’s commitments and assurances in such a way that could later raise questions
about MassDOT’s status before this agency. . )

In addition, the Definitive Agreement between MassDOT and CSXT calls for a measured
and careful approach toward implementing the BML-West and BML-East transaction (the Second
Closing). To begin with, the parties contemplate that the Second Closing will take place following
anticipated track and track clearance improvements that will accommodate higher train counts,
facilitate double stack intermodal train service, and generajllly provide for more efficient and fluid
operations for all participating rail operations —- MBTA, Amtrak, and CSXT.*

In short, the transactions contemplated by MassDOT and CSXT, and the agreements among
the various parties that will govern post-transaction operations will assure that CSXT can continue
to provide adequate common carrier rail freight service on the BML-West and the BML-East, and
that Mass Coastal (as the designated purchaser of CSXT’s South Coast Assets permanent and
exclusive freight easement) can provide adequate common carrier rail freight service over the South
Coast Assets. MassDOT will not, through the series of asset acquisitions encompassed by the
simultaneously-filed Notice in this docket, acquire any common carrier obligation; and,

accordingly, the notice of exemption should be dismissed.

from interfering materially with the third-party operator’s right and obligation to provide rail freight
service”).

4 See Definitive Agreement at Par. 4 (Clearance Work) and Exhibit F of the Definitive Agreement
" (“Clearance Work Agreement”), which establish the obligations of MBTA and CSXT to undertake
in advance of the Second Closing certain prescribed lateral and horizontal clearance projects (such
as raising clearances under bridges and undercutting tunnels) along the Boston Main Line.
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MassDOT has chosen to undertake this transéction in partnership with MBTA to promote
and to expand MBTA'’s mass transportation services over strategic rail corridors, while working
with CSXT and Mass Coastal to carve out adequate provision for the c<;ntinuation of important
freight common carrier service over the same corridors by established freight common carriers.
Because the transaction is designed to advance the Commonwealth’s interest in promoting mass
" transportation, and leaves for third parties the rights and obligations to provide freight common
carrier service (ensured by the critical freight common carrier service-protecting provisions in the
agreements governing the transaction), the Board, by statute, does not have jurisdiction, and thus no
agency action is required to permit the transaction to proceed. Specifically, “the Board does not
have jurisdiction .- . . over mass transportation provided by a local government authority.™*®

A. General Provisions

CSXT will retain a permanent and exclusive easement to conduct rail freight operations on

the BPY Assets, BML-West, BML-East, and the South Coasts Assets, but it will sell its easement

over the South Coast Assets to Mass Coastal. The related easement-protective provisions of the

respective deeds and the Definitive Agreement (as amen'ded) will remain in place for as long as the

-

% 49U.S.C. 10501(c)(2). See Massachusetts Bay Commuter Railroad Company, LLC — Petition
for Declaratory Order, STB Finance Docket No. 34332 (STB served Jun. 5, 2003); Regulations on

Safety Integration Plans Governing Railroad Consolidations, Mergers. and Acquisitions of Control;
and Procedures for Surface Transportation Board Consideration of Safety Integration Plans in Cases
Involving Railroad Consolidations, Mergers, and Acquisitions of Control, STB Ex Parte No. 574,
FRA Docket No. 1999-4985, Notice No. 4 (served March 8, 2002), slip op. at 58 n. 14 (“[u]nder 49

-U.S.C. 10501(c), the Board does not have jurisdiction over mass transportation (commuter service)
provided by a local governmental entity. Thus, a transaction involving a railroad subject to the
STB’s jurisdiction and a commuter railroad ‘is now a one railroad transaction over which [the
Board does] not have jurisdiction...””) (quoting Norfolk & Western Railway Company — Petition
for Declaratory Order — Lease of Line in Cook & Will Counties, IL, To Commuter Rail Division of
the Regional Transp. Auth. of Northeast Illinois, STB Finance Docket No. 32279 (STB served Feb.
3, 1999)).
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easements exist. The BPY Assets, BML-West, and South Coast Assets easements, for example,
would terminate only if — (1) CSXT or Mass Coastal, at their discretion, obtains regulatory authority
to abandon or discontinue any portion of their respective operations over the easements; or (2) after
a continuous three-year period of freight raﬁl inactivity, MassDOT or MBTA pursues and obtains
regulatory authority pursuant to an adverse abandonment or discontinuance proceeding to terminate
CSXT’s or Mass Coastal’s operations over the subject portion(s) of their respective permanent and
exclusive freight easements."’

As indicated above, Deed Exhibits D and E, have or will contain certain terms and
conditions governing the future transfer of CSXT’s retained permanent and exclusive freight
easements. Reflecting the provisions of the South Coast Assets Deed, the PSA precludes Mass
Costal from assigning or otherwise transfer'ring the permanent and exclusive freight easement
acquired from CSXT to anyone other than ;1 subsidiary or commonly-controlled affiliate of Mass
Costal without advance written consent of both CSXT and MassDOT.*8

As indicated throughout the agreements associated with the proposed transaction, MassDOT
will purchase the BML-West, BML-East, BPY Assets, and South Coast Assets, and it will engage
MBTA to manage operations over these properties. But neither MassDOT nor MBTA will have the
right to conduct common carrier freight operations over any of these railroad properties, nor will

they have the right to admit any other party onto the properties for such purposes.49

472009 Operating Agreement, Par. 5.
8 See draft Exhibit I, South Coast Assets Deed, Exhibit D, thereto, Par. 1.

9 2009 Operating Agreement, Par. 2.1 (Joint Usage Rail Properties), Par. 3.1 (Freight Only Rail
Properties); Definitive Agreement, Par. 5.1.1 (New Contracts); Term Sheet at 1-2.
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Because neither MassDOT nor MBTA will hold itself out as a freight common carrier on the
rail lines encompassed by the Notice, and because neither entity will possess the right or ability to
provide such a service over these lines, MassDOT’s acquisition of the Railroad Assets does not
involve the tran'sfer of a common carrier obligation that would trigger the Board’s jurisdiction. See

Central Puget Sound Regional Transit Authority — Acquisition Exemption — BNSF Railway

Company, STB Finance Docket No. 34747 (STB served Nov. 18, 2005), slip op. at 2; Metro North

Commuter Railroad Company — Acquisition and Operation Exemption — Line of Norfolk Southern

Railway Company and Pennsylvania Lines LLC, Finance Docket No. 34293 (STB served May 13,

2003), slip op. at 2,3 (“Metro North™).

The proposed transaction is comparable to one previously reviewed by the Board and found

not to require agency action — State of Georgia, Department of Transportation — Acquisition
Exemption — South Carolina Central Railroad, Inc., STB Finance Docket No. 34057 (STB served

Apr. 23, 2002) (“State of Georgia™). In that case, the Georgia Department of Transportation
(“GDOT™) entered into an agreement with the South Carolina Central Railroad, Inc. (“SCCR”) to
acquire from SCCR the physical assets (right-of-way and real property underlying the lines,
together with the track and all improvements there(;n) but not the right or obligation to conduct .
common carrier freight operations over 101.27 miles of rail line in Georgia. As part of that
transaction, SCCR would reserve a permanent exclusive freight easement over the subject lines to

provide common carrier service. SCCR’s common carrier obligations, however, were to be
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provided by a third party short line carrier — Georgia Southwestern Railroad, Inc. (“GWSR”) —
pursuant to an existing lease with SCCR.>

CSXT and MBTA may assign their respective interests or obligations to another party — as
CSXT intends to do by selling its permanent and exclusive freight easement on the South Coast
Assets to Mass Coastal®' — with 60 days written notice, provided that any assignment by MTBA
“does not in any way impair or adversely affect the rights of CSXT hereunder or the rights of
Amtrak under any agreement between Amtrak and CSXT or as required by law.™ 2 In addition,
CSXT’s potential future transfers of its retained_ permanent and exclusive freight easements to
unrelated third parties are conditioned upon the transferee meeting certain prescribed “Transferee
Standards™ to be agreed upon by the parties and set forth at Exhibit I to the Definitive Agreement
and in Exhibits E to each of the asset sale deeds.”® Such measured restrictions on post-transaction

transfers of retained common carrier permanent and exclusive freight easements are permitted under

50 The subject transaction is also comparable to the facts set forth in an even more recent
transaction reviewed by the Board in 2008, wherein the parties invoked the State of Maine construct
— the above-cited Port of Seattle. In that proceeding, the Board agreed that no agency action was
necessary for BNSF Railway Company (“BNSF”) to convey certain rail line assets to the Port of
Seattle subject to BNSF’s retention of a permanent, exclusive easement that BNSF intended, at the
time of the asset sale, simultaneously to assign to an as-yet-undesignated third party railroad. See
also State of Georgia Department of Transportation — Acquisition Exemption — Georgia
Southwestern Railroad, Inc., STB Finance Docket No. 33876 (STB served Jul. 7, 2000) (a State of
Maine-style transaction found not to be subject to the Board’s jurisdiction, wherein GDOT would "
acquire the rail property from the Georgia Southwestern Railroad. Inc. (“GSWR”), subject to a
retained freight service easement, which GSWR had already conveyed to a third party short line —
the Heart of Georgia Railroad, Inc.).

5! MassDOT has, of course, already consented to CSXT’s proposed sale of its retained easement
rights to Mass Coastal as part of the First Closing. Definitive Agreement, Par. 2.2.1; draft South
Coast Assets Deed, Exhibit F, Exhibit E thereto, Par. 4.

52 The agreements governing the subject transaction speciﬁcally recognize and preserve Amtrak’s
rights to operate over the Boston Main Line pursuant to the Amtrak Agreement with CSXT. 2009
Operating Agreement, Section 18; draft BML-West Deed at 2.

3 Definitive Agreement, Pars. 2.4.1 and 19.4.
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the State of Maine construct, >* particularly where, as here, the contractual provisions governing
potential future transfers of the retained permanent and exclusive freight easement do not
unreasonably interfere with CSXT’s and Mass Coastal’s respective abilities to fulfill their
respective common carrier obligations on the Railroad Assets.
B. Operating Windows

As indicated above, the 2009 Operating Agreement governing post-transaction BML-West
operations provides for five types of daily operating windows as follows: (1) an A.M. Peak
Window from 5:00 a.m. to 9:45 a:m. (the Priority Passenger Morning Rush Hour), during which
time CSXT will be permitted to operate one scheduled freight train in one direction from
Westborough (an intermediate point on the BML-West) to Worcester, with additional CSXT freight
trains allowed on a non-priority basis; (2) a P.M. Peak Window from 4:00 p.m. to 10:00 p.m. (the
Priority Passenger Evening Rush Hour), during which CSXT will be permitted to operate one
scheduled freight train in one ditzection from Westborough to Worcester, with additional CSXT
freight trains allowed on a non-priority basis; (3) a Midday Window from 9:46 a.m. to 3:59 p.m.,
allowing mixed passenger and freight use, with general dispatching priority conferred to passenger
trains (subject to the protocols described in Paragraph 2.2(c) of the 2009 O;;erating Agreement); (4)
a Late Night Window from 10:01 p.m. to 12:00 midnight, allowing for mixed passenger and freight
use, with scheciuled MBTA passenger trains opérating in scheduled slots to have priority in either

direction; and (5) a Midnight Window from 12:01 a.m. to 4:59 a.m., allowing for both freight and

5% “[t is not uncommon for a public entity . . . that seeks to acquire the physical assets of a rail line
to use or preserve for rail freight and commuter service [] to play a role in the subsequent
assignment of the freight easement...” Port of Seattle at 4.
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limited passenger use, with priority for freight use and provision for three scheduled MBTA
passenger trains (each in one direction only).>

Under the 2009 Operating Agreement, CSXT will be permitted to operate freight traiﬁs over
the BML-West lines during every operating window, although passenger rail operations clearly will
be accorded priority (to a greater or lesser degree) during three of the five operating windows. In
addition, while CSXT’s freight usage rights will be very limited during the A.M. and P.M. Peak
Windows, CSXT will not be barred completely from operating trains during any daily operating
window, and it will enjoy priority treatment during the so-called Midnight Window. As set forth in
the Verified Statement of Mr. Steven Potter; CSXT is confident that the operating window
arrangement (which Mr. Potter negotiated for on behalf of CSXT) will permit CSXT to fully satisfy
its common carrier freight obligations on the Boston Main Line.

Preferential operating windows are commonplace on rail lines that host shared freight and
passenger rail operations. Examples include Amtrak’s Northeast Corr\idor Line, over which freight

carriers including CSXT and Norfolk Southern Railway Company operate, and the MBT A-owned

55 2009 Operating Agreement, Par. 2.2(b)-(c). Operations over the South Coast Assets will not at
the outset be governed by prescribed operating windows, because those lines currently have freight
operations only, and there is therefore no need at this time to balance passenger and freight service
priorities as with the BML-West operations. MBTA does, however, plan to institute commuter rail
service over the portions of the South Coast Assets by as soon as 2016. The Term Sheet and the
MC Operating Agreement that MBTA and Mass Coastal will enter into, will account for the future
institution of commuter rail service, and will balance, and adequately provide for, the needs of
freight shippers and commuters.

The BPY Assets operations will remain essentially unchanged to preserve current operation status
quo, and will be governed by the long-standing 1985 Agreement between CSXT and MBTA.

56 See V.S. Potter at 4,5. Mr. Potter also testifies that the arrangements among MassDOT, MBTA,
and CSXT would not unduly interfere with CSXT’s provision of service on the Grand Junction
Branch and the Boston Terminal Running Track (the so-called BPY Assets) (id. at 6). See also 4
Amendment to 1985 Agreement, which will revise Addendum 1 of the 1985 Agreement to reflect
that the Boston Terminal Running Track and Grand Junction Branch will become MBTA Property
jointly used with CSXT.
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line between Framingham and CSXT’s Beacon Park Yard, over which CSXT operates pursuant to
the 1985 Agreement and related protocols that contain similar operating windows provisions. The
Board has held consistently that protocols that provide for preferential operating windows favoring
passenger trains during some time periods and freight trains during others are acceptable, and do not
unduly restrict the provision of freight common carrier service, provided that the freight operating
windows are adequate to satisfy the service needs of shippers. See MTA-II at 5, Washington

County, OR — Acquisition Exemption — Certain Assets of Union Pacific Railroad Company, STB

Finance 'Docket No. 34810 (STB served Apr. 11, 2007), slip op. at 3; New Mexico DOT at 2
(preferential operating windows can reflect an appropriate balancing of passenger and freight
interests where the freight railroad is afforded adequate rights to be able to serve shippers and
passenger service on the line can still be “p;ovided in accordance with statutory and contractual
standards™); Akron Metro at 4; NJT/Bordentown, 4 S.T.B. at 515. As indicated above, CSXT has
carefully crafted the 2009 Operating Agreement with MBTA to preserve its interests in serving
shippers on the BML-West, and it has, through Mr. Potter, expressed confidence that the subject
arrangements will not undercut CSXT’s ability not only to meet the needs of shippers on the line
but also to fulfill its obligations to Amtrak.

MassDOT’s proposed acquisition of the Railroad Assets has garnered substantial media
attention in Massachusetts and in the railroad trade press. Nevertheless, CSXT is taking the added
step of contacting all shippers on the Railroad Assets to ensure that they are adequately informed
about the proposed transaction. To that end, a copy of the Notice and this Motion t'o Dismiss will
be served on all shippers on the Railroad Assets lines. MassDOT will certify to the Board that such

service has been completed when it receives appropriate notification from CSXT to that effect.
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C. Maintenance
With respect to BML-West maintenance (track and signal work), MBTA, which will assume
the maintenance obligations for that line, has agreed to undertake such activities “in a manner that

»57 MBTA has committed to maintain the

does not unreasonably interfere with train operations.
main line tracks of the BML-West to:
standards to be set from time to time by the MBTA which in all instances shall be
appropriate for both passenger and freight rail operations and which shall always
meet or exceed the standard required by FRA rules and regulations for the agreed
upon designated class of track, provided that in no event shall the rating of any
bridge rebuilt b;' MBTA after the Effective Date be less than that existing as of the
Effective Date.”®
Furthermore, MBTA has committed to “use its best efforts to schedule Maintenance Services [on
the BML-West] between the hours of 7 a.m. and 7 p.m., and in a manner that is fairly apportioned
among the applicable windows of operation during that period.””® As a result of the transfer of title
at the First Closing, MBTA will assume maintenance obligations for the BPY Assets pursuant to the
applicable terms of the 1985 Agreement by assuming CSXT’s maintenance obligations under the
relevant terms of that agreement. Similarly, upon the transfer of title at the Second Closing, MBTA
will assume maintenance obligations for the BML-East (pursuant to the terms of the 1985

Agreement as amended) and the BML-West (pursuant to the 2009 Oﬁefating Agreement and the

1985 Operating Agreement as amended).

57 2009 Operating Agreement, Par. 2.5(a)(1).
58 2009 Operating Agreement, Par. 2.5(a)(3).

59 2009 Operating Agreement, Section 2.5(a)(1). Again, because mixed rail passenger and freight
operations will not take place on the South Coast Assets until approximately 2016, maintenance
obligations on those lines will, in the mean time, remain with Mass Coastal.
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CSXT’s freight common carrier obligations on the BML-West, BML-East, and BPY Assets
and Mass Coastal’s obligations on the South Coast Assets do not transfer to MassDOT or to MBTA
simply because MBTA has been designated to maintain, and ultimately will maintain, those rail

lines. Maryland Transit Adm'inistration — Petition for Declaratory Order, STB F inance Docket No.

34975 (STB served Oct. 9, 2007), slip op. at 6 (“MTA-I"); Akron Metro at 3; Sacramento-

Placerville Transportation Corridor Joint Powers Authority — Acquisition _Exeinption — Certain

Assets of Southern Pacific Transportation Company, STB Finance Docket No. 33046 (STB served

Oct. 28, 1996) slip op. at 2; see also Los Angeles County Transportation Commission — Petition for

Exemption — Acquisition from Union Paci_ﬁc Railroad Company, STB Finance Docket No. 34374
(STB served Jul, 23, 1996), slip op. at 3 (“LACTC/UP™) (speciall needs of passenger service
operation give state agency added incentive to assume track maintenance).

D. Dispatching

The parties conteﬁplate that dispatching on the South C'oast Assets will become the
responsibility of Mass Coastal upon the sale of CSXT’s retained permanent at-ld exclusive freight
easement over those lines and the execution of the Operating Agreement between Mass Coastal and
MBTA. As such, control over dispatching of the South Coast Assets should not undercut Mass
Coastal’s ability to provide freight service. As set forth in the attached Term Sheet, MBTA
contemplates assuming maintenance and dispatching responsibilities over the South Coast Assets
when MBTA commences material reconstruction of these lines. Under the terms of the 2009

Operating Agreement, MBTA will be responsible for dispatching of all of the trains operating over



the BML-West upon consummation of the Second Closing.%’ In addition, MBTA will assume
dispatching responsibilities on the B_ML-East under the terms of the 1985 Agreement as amended.
MBTA already has considerable experience dispatching commuter rail trains on other lines,
including lines that currently host CSXT freight, Amtrak intercity passenger, and MBTA commuter
trains. Commencing upon the First Closing, MBTA will assume responsibility for dispatching
tréins over the BPY Assets, consistent with the provisions of the 1985 Agreement as amended.
Commencing upon the Second Closing, MBTA will assume responsibility for dispatching all trains
over the BML-East as well as the BML-West.

MBTA'’s assumption of control of dispatching on the BML-West, the BML-East and the
BPY Assets will not unreasonably impair CSXT’s ability to fulfill its common carrier obligations
on thosé lines, and it will not vest MassDOT with common carrier status.®! In this case, the 2009
Operating Agreement establishes service priorities on the BML-West, and that agreement strikes an
important balance between the line’s multi-purpose function as a route for freight, intercity
passenger, and commuter rail traffic. MBTA will operate the greatest number of trains on the
BML-West, and so it is logical under MassDOT’s ownership of this line that MBTA would assume

day-to-day dispatching responsibilities. In any event, as the testimony of CSXT’s Mr. Potter

80 2009 Operating Agreement, Par. 2.4(a) (“MBTA retains the right to . . . performance of the
management, regulatory and operational control of any and all rail service over MBTA Rail
Properties (including Joint Usage Rail Properties) including, without limitation, dispatching . . . .”).

8! See MTA-I at 6; New Mexico DOT at 2; Metro North at 2; LACTC/UP at 3 (“Dispatching
control has less importance in its own right than it has as a means of enforcing the service priorities
accorded under the operating agreement. If the operating agreement considered as a whole and the
circumstances surrounding it are not likely to impair freight service, the passenger operator’s
control over dispatching will not by itself create such an obstacle, because the latter merely
implements the former™). '
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explains, CSXT will continue to be able to provide freight service to shippers located along, or that
make use of, the BML-West and BML-East lines.5

Similarly, MBTA’s future assumption of dispatching responsibilities for the South Coast
Assets after the properties become joint use will not unreasonably impair Mass Coastal’s ability to
fulfill its common carrier obligation on that line, nor will it vest MassDOT with common carrier
status.

E. Spur Tracks and Improvements

MassDOT and CSXT have agreed to exclude from the proposed asset sale certain tracks
appurtenant to BML-West, including the yard lead tracks at Fram'i/ngham Yard, Westborough Yard
(including planned extensions of those tracks), and Worcester Yard. These tracks are essential to
CSXT’s provision of freight service over the BML-West, and MBTA will use these tracks only
infrequently as necessary to maintain the BML-West main line. In exchange for MBTA’s
permission to use CSXT’s freight only tracks on an infrequent basis, MBTA has agreed to use its
best efforts to minimize any interference with CSXT’s use of those tracks.®> The 1985 Agreement
(as amended) will contain similar provisions with respect to freight only tracks as they may exist on
the BPY Assets and the BML-East line, and MassDOT anticipates that the MC Operating
Agreement will, as a;')propriate, contain corresponding provisions.

Although the parties clearly contemplate that MBTA can and will make future
improvements to the BML-West and BML-East main lines (including the installation and/or
relocation of track), the 2009 Operating Agreement and the 1985 Agreement as amended contain

important limitations on the appropriate scope of such improvements to ensure that CSXT’s freight

62 See V.S. Potter at 6.
63 2009 Operating Agreement, Par. 3.2(a).
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operations are not impaired.64 The 2009 Operating Agreement also provides that CSXT may
request MBTA to undertake future capital improvements to the BML-West to facilitate CSXT’s
freight operations (such as the installation of switches and siding tracks), which improvements may
also benefit MBTA commuter rail and Amtrak intercity passenger service. The costs of such
improvements will be allocated bas;ed on the extent to which MBTA may be benefited by the
improvement, and CSXT shall bear the incremental costs associated with the operation and
maintenance of such improvements.*’ The contractual rights and_ provisions discussed above
reasonably protect CSXT’s inter.est in providing rail freight service, and assure that MBTA will not
have the ability to unduly restrict or impair CSXT’s ability to fulfill its common carrier obligations
on the BML-West or BML-East.
EXPEDITED CONSIDERATION

MassDOT and CSXT have committed to a timetable for the consummation of the first stage
of this transaction (the so-called First Closing), which will entail MassDOT’s acquisition of the
BPY Assets and South Coast As§ets on or before May 14, 2010. Failure to complete the first phase
of thg subject transaction by that deadline could complicate execution of the transaction, including
the Second Closing which involves the BML-West, and would be detrimental to the

Commonwealth’s transportation planning and funding initiatives, which are linked to the orderly

% 2009 Operating Agreement, Pars.2.3(b)-(c) (obligating MBTA to maintain track clearance and
load-carrying capabilities on the BML-West, and placing limitations on MBTA'’s conveyance,
construction, or demolition of structures that would affect lateral and/or vertical clearances along
certain specified portions of the BML-West). MassDOT anticipates that the MC Operating
Agreement will contain similar provisions governing MBTA’s planned South Coast Assets
improvements. Accordingly, the analysis following, which focuses on the operations on the BML-
West Assets should apply also to the operations on the South Coast Assets. '

55 2009 Operating Agreement, Par. 4.1(a), (d).
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acquisition of the Railroad Assets. To ensure that these deadlines are met, MassDOT respectfully

- requests expedited consideration, allowing a Board decision on this motion by no later than March

22,2010. Specifically, MassDbT, with CSXT’s concurrence, proposes that the following

procedural schedule govern this proceeding:®

November 24, 2009 Notice of exemption and motion to dismiss filed

December 10, 2009 Notice published in Federal Register, along with request for
comments on motion to dismiss (49 CFR 1150.32(b))

December 17, 2009 Stay petitions due (49 CFR 1150.32(c))

December 23, 2009 Decision on stay requests (if any)

December 24, 2009 Notice becomes effective

January 11, 2010 Discovery requests due (if any)

January 19, 2010 Responses to discovery due (if any)

January 25, 2010 Comments on motion to dismiss and petitions to revoke notice
of exemption due

February 12, 2010 Replies to comments on motion to dismiss and to petitions to
revoke notice of exemption due

March 25, 2010 ) STB final decision

May 14, 2010 Consummation of First Closing transaction

It is reasonable for the Board to expedite this matter and issue a decision that will permit the
First Closing to occur no later than May 14, 2010. Such a decisional time frame is consistent with

the Board’s handling of similar State of Maine-style transactions, such as New Mexico DOT (two

months), Utah Transit Authority — Acquisition Exemption — Union Pacific Railroad Company, STB
Finance Docket No. 35008 (STB served Jul. 23, 2007) (three months); Central Puget Sound

Regional Transit Authority — Acquisition Exemption — BNSF Railway Company, STB Finance

Docket No. 34747 (STB served Nov. 18, 2005) (three months); Metro North (two months).

5 The proposed procedural schedule is designed to correspond to a procedural schedule that Mass

Coastal and CSXT have proposed to govern the minor application proceeding docketed under STB

Finance Docket No. 35314, pursuant to which Mass Coastal would obtain authority to acquire from
CSXT the freight easement over the South Coast Assets.
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CONCLUSION
For the foregoing reasons, MassDOT respectfully requests th'at the Board dismiss
MassDOT’s concurrently-filed notice of exemption in this docket as not involving a transaction that
is within the Board’s jurisdiction, and that the Board so act in order to enable closing on this

transaction by no later than May 14, 2010.

(Keith G. O’Brien

Robert A. Wimbish

Baker & Miller PLLC

2401 Pennsylvania Avenue, NW
Suite 300 )
Washington, DC 20037

Attorneys for Massachusetts
Department of Transportation

DATED: November 24, 2009
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COMPLIANCE WITH MASSACHUSETTS ENVIRONMENTAL POLICY

The Commonwealth of Massachusetts has established a strong policy of minimizing the
environmental impacts associated with documents prepared by or on behalf of the Commonwealth.
Specifically, the Commonwealth encourages greater use of recycled and environmentally preferable
products to minimize waste and to promote further recycling. To the extent practicable in light of
STB filing requirements, this Motion to Dismiss filing adheres to the Commonwealth’s policies by
using recycled paper with a minimum post-consumer content of 30%, recyclable and/or re-usable
binding materials, and other products that contain recycled content.
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This DEFINITIVE AGREEMENT (this “Agreement”), dated as of October , 2008 is
made and entered into by and between CSX TRANSPORTATION, INC,, a Virginia corporation,
with an address at 500 Water Street, Jacksonville, Florida 32202, hereinafter called the “Seller,” and
THE COMMONWEALTH OF MASSACHUSETTS, acting by and through its EXECUTIVE
OFFICE OF TRANSPORTATION AND PUBLIC WORKS, an executive office of the
Commonwealth of Massachusetts (the “Commonwealth™), with an address at Ten Park Plaza,
Boston, Massachusetts 02116-3974, hercinafter called the “Buyer.” Seller and Buyer may
hereinafier sometimes be collectively referred to as the “Parties,” or individually as a “Party.” This
Agreement is not effective upon execution, but will become effective (the "Effective Date™) upon the
conditions of and subject to Section 19,21 herein.)

RECITALS

The Parties agree on the following statement of facts upon which the agreements set forth
herein are based:

WHEREAS, Seller is a class 1 freight railroad with & substantial presence in Massachusetts,
specifically, and New England, generally;

WHEREAS, pursuant to Mass. Gen. L. ¢. 161C, § 3, Buyer is charged with, among other
tasks, developing, promoting, preserving and improving an adequate, safe, efficient, and convenient
rail system for the movement of passengers'and freight in the Commonwealth;

WHEREAS, Seller has certain interests in land, track, ballast and other infrastructure within
certain railroad rights of way in the Commonwealth known and commonly referred to as the Boston
Main Line, the Grand Junction Branch, the South Coast Lines, and the Boston Terminal Running
Track, all as more particularly described on Exhibits A and A-1 hereto;

WHEREAS, Buyer has determined that the acquisition by Buyer of certain assets of Seller
and the assumption by Buyer or, at Buyer’s election, the Massachusetts Bay Transportation
Authority (the “MBTA?"), of certain obligations of Seller is in the Commonwealth’s interest and is
in furtherance of Buyer’s statutory mandate and responsibilities;

WHEREAS, Buyer claims to be vested with the power to condemn real and personal
property including, without limitation, certain assets of Seller, by eminent domain pursuant to Mass.
Gen. L. c. 161C, § 6(d);

WHEREAS, Buyer claims to be imminently considering taking certain assets of Seller by
eminent domain;

WHEREAS, in licu of attempting to exercise its power of eminent domain in order to acquire
certain assets from Seller adversarially, Buyer has entered into discussions with Seller to acquire
such assots, and to assume certain liabilities of Seller by agreement, and Seller has agreed to sell
certain assets to Buyer and to permit Buyer to assume certain liabilities of Seller, all in accordance
with the terms of this Agreement; and

WHEREAS, the Parties desire that Seller retain and reserve, and not transfer to Buyer, a
perpetual easement over a portion of the properties acquired by Buyer for the purposes of providing
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rail freight service on an exclusive basis and, in certain circumstances, for permitting continued
intercity rail passenger service by Amtrak on the Boston Main Line, it being the intention of the Paities
that Seller remain, and Buyer not become a common carrier subject to the Interstate Commerce Act, as
revised, the Railway Labor Acl, as revised, or any other federal law relating to the provision of railroad
transportation on such properties, except to the extent that Buyer seeks to become a common carrier
consistent with Seller’s rights and obligations hereunder.

NOW, THEREFORE, in consideration for the agreements and mutual undertakings and
covenants made in this Agreement, Seller and Buyer hereby agree as follows:

AGREEMENT
1. PURCHASE AND SALE OF THE TRANSFERRED ASSETS

1.1  Purchase and Sale. In licu of Buyer's exercising its power to acquire certain
of Seller’s assets by eminent domain, and on the terms and subject to the conditions set forth
herein, at the Closing as set forth in Section 2, Seller agrees to sell, transfer, convey, assign and
deliver, and Buyer hereby agrees to purchase and accept from Seller, the following, all of which,
taken together, beginning at Section 1.1.1 below, comprise the Railroad Assets (the “Railroad
Assets”). Not included in the Railroad Assets are Seller’s reserved, retained, perpetual, easement
to provide rail freight service and for such other rights over the Railroad Lines as may be mutually
agreed to pursuant to Section 8.3,2 (the “CSXT Easement”), which CSXT Eascment shall (i)
incorporate by reference the Operating Agreement, as hereinafter defined; (ii) provide that Seller
has the exclusive right to provide freight rail service and for such other rights as may be mutually
agreed upon as set forth above over such easement area (iii) recognize Buyer’s right to operate the
Additional Trains as more specifically described in and subject to, and with the benefit of, Section
5.1.3 herein and (iv) include, subject to the provisions of Section 1.3 following, the rights of the
National Railroad Passenger Corporation (*Amtrak”) to continue to operate on the Boston Main
Line, pursuant to an Agreement between Seller and Amtrak (the “Amtrak Agreement®), dated
June 1, 1999, and all supplements thereto, or to any subsequent agreement between the MBTA
and Amtrak which complies with the provisions of Section 1.3.2 hereof and which may supersede
the Amtrak Agreement, or as required by law. The Parties agree that the CSXT Easement shall
burden only the fee and easement interests being conveyed by Seller to Buyer hereunder; provided,
however, that this limitation shall not restrict or adversely affect the exercise by Seller of any
rights that Seller may have independent of the conveyance and reservation being made by Seller
hereunder. The parties understand and agree that Seller has the right to operate freight service on
the Railroad Lines by virtue of existing trackage rights, operating agreements or other existing
similar rights (collectively, “Other Operating Rights”). Said Other Operating Rights are
excluded from the definition of Railroad Assets. The definition of Other Operating Rights will be
subject to mutual agreement of the Parties during the due diligence period pursuant to Section
8.3.2. The Parties acknowledge that Seller’s exclusive right to provide freight service within the
CSXT Easement does not preclude Buyer or Buyer’s assignees from using all of the Railroad
Lines, as hereinafter defined, for their own freight needs (the Buyer's and its assignee's own freight
needs being the transport of railroad materials, equipment, ballast, rails, and the like owned by
Buyer or its assignee, but not common or contract carriage of freight), provided such use by Buyer
does not interfere with Seller’s use of the CSXT Easement:
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1.1.1 Seller's right, title and interest in the fee simple interests,
easements, rights of access and all of Seller’s right, title and interest in and to
rights-of-way known generally as the Boston Main Line (Boston to
Worcester); the Grand Junction Branch; the South Coast Lines, including an
easement in the New Bedford Yard; and the Boston Terminal Running Track,
but excluding all such right, title, intcrest, eascment or right of access on or
over any real property and interests therein the fee title to which is owned as
of the Effective Date by the President and Fellows of Harvard College or
Harvard University Beacon Yards, LLC, (each, individually, a “Railroad
Line,” and, collectively, the “Railroad Lines”). All of the interests to be
conveyed by Seller to Buyer hereunder are generally described in Exhibit A,
and are shown specifically in a set of plans (the “Railroad Line Plans*) to be
developed as Exhibit A-1 pursuant to Section 8.3.2 herein. Seller reserves
the right to relocate portions of the Railroad Lines in connection with the
relocations set forth in Section 2.3 hereof; provided, however, that in the
event that any such relocation will have a material adverse effect on Buyer's
use of the Railroad Line which is affected by such relocation, Buyer shall
have the right to treat such relocation as a failure of condition pursuant to
Section 2.8 herein. The Railroad Line Plans shall also include a description
of real property (the “Excluded Real Property”) to be excluded from the
Railroad Lines; .

1.1.2 all of Sellers right, title and interest in and to the tracks, rails,
ties, switches, ballast, crossings, bridges, trestles, culverts, buildings,
structures, facilities, crossing protection devices, communication lines, poles
and radio masts and signals (the “Included Fixtures*”) which are affixed or
located on or in, as of the Closing Date, the right-of-way described in the
Railroad Line Plans, provided, however, that Seller shall not, after the
Effective Datc, cause a material change in the Included Fixtures sufficient to
interfere with Buyer’s ability to provide commuter passenger service on the
Railroad Lines as provided for in the Operating Agreement (said fee simple
interests, easements and rights-of-way together with Railroad Lines and the
Included Fixtures are sometimes referred to hereinafter as the *“Subject
Property”), but excepting any items of the kind described above which are
located on the Excluded Real Property, all of which are hereby reserved by
Seller and are excepted from the sale, transfer and conveyance to Buyer
contemplated by this Agreement;

1.1.3 all of Seller’s right, title and interest in and to the items of
personal property, supplies and other materials primarily used in, or primarily
relating to, the operation of the Railroad Lines, including those needed to
properly operate and maintain the signal systems and grade crossing systems
(the “Included Tangible Personal Property”) listed or described in a schedule
(the “Included Tangible Personal Property Schedule”) to be mutually
agreed upon by the Parties, but excluding the following items of personal
property that are or may be located on or in the Subject Property on the Closing
Date: railroad rolling stock, locomotives, automobiles, trucks, awomotive
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equipment, machinery, office and computer equipment, radios and radio control
equipment, fumiture, tools, inventories, materials and supplies, as well as any
other personal property which is not to be sold, transferred and conveyed to
Buyer hereunder and which is not affixed to the Subject Property on the Closing
Date, except as any such property may be specifically listed or described in the
Included Tangible Personal Property Schedule (the “Excluded Tangible
Personal Property”) listed in a schedule (the “Excluded Tangible Personal
Property Schedule”) to be mutually agreed upon between the Parties. Any
personal property located on the Subject Propesty on the Closing Date not listed
in the Included Tangible Personal Property Schedule shall be deemed to be
included in the Excluded Tangible Personal Property Schedule (the Included
Fixtures and the Included Tangible Personal Property are sometimes referred to
hereinafter collectively as the “Rallroad Equipment”);

1.14 to the extent assignable, all permits, licenses, certificates of
occupancy, approvals, consents, variances and other authorizations that are
used or necessary in connection with, the ownership or operation or other use
of any of the Railroad Assets relating primarily to or necessary for the
operation of the Railroad Assets (but excluding those necessary for the
operation by Seller of the rail freight operations over the CSXT Easemcnt) as
conducted on the date hereof (all such permits and the like, the “Permits”) as
set forth in a schedule (the “Assigned Permits Schedule”) to be mutually
agreed upon by the Parties; ) )

1.1.5 all real property interests of Seller described in the Railroad
Line Plans including, without limitation, benefits which are appurtenant to the
Railroad Lines, together with all improvements, structures and fixtures
thereon, and all easements, leases, privileges, rights-of-way, the interest of
Seller in all land underlying any adjacent public streets or roads which streets
and roads exist by reason of an easement over Seller’s land, appurtenances,
occupancy agreements, and other rights belonging to Seller and which Seller
has the ability to convey, pertaining to, or accruing to the benefit of, the
Subject Property; subject, however, to (a) those rights, interests, contracts,
agreements, leases, occupancy agrcements, easements and other rights which
are listed, described in, or a part of the Excluded Real Property described in
the Railroad Line Plans; and (b) the CSXT Easement, as set forth in the
Deed(s) (defined below), excepting and excluding the Bxcluded Real
Property; and

1.1.6 all of Seller’s rights, benefits, obligations and liabilities arising
under or connected with the contracts, agreements, leases, licenses, occupancy
agreements, and easements (the “Intangibles”) to be transferred to Buyer (the
“Included Intangibles”) listed or described in a schedule (the “Included
Intangibles Schedule”) to be mutually agreed upon by the Parties but
excluding any contract, agreement, lease, license, occupancy agreement or
easement which expires or terminates in accordance with the terms thereof on
or prior to the Closing Date (the “Excluded Intangibles®) listed or described



1.2

in a schedule (the “Excluded Intangibles Schedule”) to be mutually agreed
upon by the Parties. Seller is also reserving to itself the Intangibles (the
“Retained Intangibles”) listed in a schedule (the “Seller’s Retained
Intangibles Schedule”) to be mutually agreed upon by the Parties.

Identity of Seller. Seller represents that title to certain of the Railroad

Assets to be conveyed and transferred to Buyer in accordance with this Agreement may be
standing in the name of one or more subsidiary organizations or affiliates of Seller. Seller shall
cause each such organization to convey the Railroad Assets to Buyer and Seller hereby guarantees
that the conveyance by such organizations shall be in accordance with the terms of this Agreement.
Seller shall provide Buyer with such information and documents from such organizations as would
have been required under this Agreement if Seller were the owner of the particular Railroad Asset
actually owned by such organization. Notwithstanding the foregoing, neither Consolidated Rail
Corporation, nor its parent nor any subsidiary thereof shall be considered an affiliate of Seller.

1.3
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Amtrak Agreement.

1.3.1 Notwithstanding any provision of this Agreement to the
contrary, from and after any Closing that would affect Amtrak’s operation on
Railroad Assets that have been conveyed to Buyer, it is understood by the
Parties hereto that, with respect to Railroad Assets under its management,
direction and control, Buyer shall (or cause MBTA to) recognize and
accommodate Seller’s obligations to accommodate Amtrak's rights under the
Amtrak Agreement and as provided by law and to furnish (or cause MBTA to
furnish) Seller adequate facilities, including, without limitation, tracks and
bridges, for Seller’s performance of its obligations to Amtrak under the
Amtrak Agreement or as provided by law, in at least substantially the same
condition and in substantially the same manner as provided prior to the
Effective Date hereof.

1.3.2 Notwithstanding the provisions of Sections 1.1 and 2.4.6
hereof, in the event that Buyer (or the MBTA) enters into a separate
agreement with Amtrak after the Second Closing pursuant to which Buyer or
the MBTA provides to Amtrak substantially the same service as Seller is now
providing to Amtrak under the Amtrak Agreement in connection with the
Railroad Assets, the Parties agree that the CSXT Easement shall provide that,
in such event, Seller shall no longer have any rights or obligations (except
may be required by law) 1o use the CSXT Easement to provide any services to
Amtrak. Buyer, in its sole discretion, reserves the right to negotiate, or to
allow the MBTA to negotiate, an agreement with Amtrak for all purposes for
which Amtrak is authorized to operate in connection with the Railroad Assets;
provided, however, that such agreement shall; (i) comply with all applicable
laws; (ii) not alter, amend or modify the liability or indemnity obligations of
Amtrak and CSXT towards one another under the Amtrak Agreement, (iii) not
cause Seller to be in violation of Seller’s obligations under the Amtrak
Agreement as it applies to the Railroad Assets and (iv) be subject to the CSXT
BEasement and CSXT’s rights under the Operating Agreement, including,



without limitation, the windows of operation, maintenance and access. In the
event Buyer (or the MBTA) does not reach agreement with Amtrak in
connection with the Railroad Assets and Amtrak continues to operate under
the CSXT Easement, CSXT shall forward any revenue earned after the
Second Closing under the Amtrak Agreement (determined in accordance with
generally accepted accounting principles) to Buyer promptly after each
payment period.

2. CLOSING

2.1 The Closing. The Closing shall occur in two separate stages referred to
hereinafier as the “First Closing” and the “Second Closing” (the First Closing and the’Second
Closing are sometimes hereinafter each referred to interchangeably as the “Closing”). So much of
the Railroad Assets as constitute the Grand Junction Branch, the South Coast Line and the Boston
Terminal Running Track are hereinafter referred to as the “First Closing Assets” and shall be
transferred at the First Closing. So much of the Railroad Assets as constitute the Boston Main
Line are hereinafter referred to as the “Second Closing Assets” and shall be transferred at the
Second Closing. Whenever the word “Closing” is used herein it shall refer to the Closing at which
the Railroad Assets for that particular Closing are to be delivered and all references to the Parties’
respective rights and obligations shall be with respect to that particular Closing. The Closing shall
take place at the offices of a nationally recognized title insurance company ( the “Title Company™)
with an office in Boston, Massachusetts, mutually acceptable to both Buyer and Seller, as an
escrow agent (“Escrow Agent”). The Parties agree that the Closing shall be conducted through the
Title Company as an Escrow Agent. Upon satisfaction or completion of all closing conditions and
deliveries, the Parties shall direct the Escrow Agent to immediately record and deliver the closing
documents to the appropriate Parties and make disbursements according to the closing statements
cxecuted by Buyer and Seller.

2.2  The First Closing. The First Closing shall ocour at a time and on a date to
be mutually agreed upon by the Parties (the “First Closing Date”). The Parties agrec that such
date shall be as soon as is reasonably practicable after the STB Decision, as defined in Section
10.1 hereof. Subject to the satisfaction of all of the conditions and contingencies herein contained,
the Parties shall use commercially reasonable efforts to schedule the First Closing on or before
June 15, 2009; provided, however, that neither Party shall be in default hereunder solely as a result
of its failure to agree to the First Closing by such date, If the First Closing does not occur by June
15, 2009, either Party may elect to terminate this Agreement by written notice to the other Party, in
which event: (i) except as provided in Section 3.3, all Deposits made hereunder by the Buyer shall
be returned promptly, (ii) except as otherwise provided herein, all other rights and obligations of
the Parties hereto shall cease and, (iii) this Agreement shall be void and without recourse to the
Parties hereto. Notwithstanding the foregoing, both Parties’ obligation to perform the Clearance
Work, as provided in and subject to Section 4., and Buyer’s right to run the Additional Trains as
provided in and subject to Section 5.1.3, shall continue in full force and effect notwithstanding

any termination of this Agreement for any reason.

23  The Second Closing. -The Second Closing shall occur on a date (the
“Second Closing Date”) which is thirty (30) days afier the latest to occur of (a) the Intermodal
Operations Relocation, as defined in Section 2.3.1, (b) the Solid Waste Operations Relocation, as
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defined in Section 2.3.1 (or, as described in Section 2.3.3, Seller's acquiring the full benefit of the
EOT Easement), (¢) the Bulk Transfer Operations Relocation, as defined in Section 2.3.1 (or, as
described in Section 2.3.3, Seller's acquiring the full benefit of the EOT Eascment), (d) the
consummation of the First Closing, (€) the completion of the Buyer’s Clearance Work as defined
in Section 4.1 and (f) the completion of the Seller's Clearance Work as defined in Section 4.2. In
the event that the Second Closing does not occur by September 15, 2012, either Party may
terminate this Agreement by written notice to the other Party, in which event (i) subject to Section
3.3, all Deposits then being held by the Seller, if any, shall be returned promptly, (ii) except as
hereinafter provided, all obligations of the Parties hereto shall cease and (iit) this Agreement shall
be void and without recourse to the Parties hereto. Notwithstanding the foregoing, both Parties’
obligation to perform the Clearance Work, as provided in and subject to Section 4, and Buyer’s
right to run the Additional Trains as provided in and subject to Section 5.1.3, shall continue in full
force and effect notwithstanding any termination of this Agreement for any reason and (ji) in no
event shall applicable rights and obligations under the Turnover Plan or the Operating Agreement
be terminated unless specifically set forth therein. (The First Closing Date and the Second Closing
Date arc sometimes hereinafter each referred to interchangeably as the “Closing Date”).
‘Whenever the words “Closing Date” are used herein they shall refer to the Closing Date at which
the Railroad Assets to be transferred at that Closing and all references to the Parties respective
rights and obligations shall be with respect to that particular Closing Date.

2.3.1 Affiliates of Seller currently conduct, in part, the businesses of
(a) loading and unloading containerized commodities from freight cars,
storing such containers and delivering, or arranging for the pick-up and
delivery of, such containers to third parly customers (collectively, the
“Intermodal Operations”), (b)collecting, storing and transferring
containerized solid waste on behalf of cities and towns located in the
Commonwealth of Massachusctts (collectively, the “Solid Waste
Operations”), and (c) unloading bulk commodities from railcars and
transferring said commodities to trucks (the "Bulk Transfer Operations”).
The Intermodal Operations, Solid Waste Operations and Bulk Transfer
Operations are currently conducted at the Beacon Park Yard, sometimes also
known as the Allston Landing South, which is shown more particularly as
Parcels B and C on Exhibit B attached hereto (the “Beacon Park Yard™). In
connection with the transfers herein described, Seller has agreed to use
commercially reasonable efforts to cause the Intermodal Operations, the Solid
Waste Operations and the Bulk Transfer Operations to be relocated to other
locations (respectively, the “Intermodal Operations Relocation,” the “Solid
Waste Operations Relocation® and the "Bulk Transfer Operations
Relocation” and collectively the “CSX Beacon Park Yard Relocation”).
Seller agrees to give Buyer written notice not less than ten (10) days after the
completion of each of the Intermodal Operations Relocation, the Solid Waste
Operations Relocation and the Bulk Transfer Operations Relocation. The
Parties acknowledge that Seller or its affiliates conduct other operations at
Beacon Park Yard, the relocation of which are not matters addressed in thi
Agreement, '
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2.3.2 Seller agrees to use commercially reasonable efforts to
complete the CSX Beacon Park Yard Relocation as soon as is reasonably
practical, but does not guarantee that the Intermodal Operations Relocation
will occur. If the Intermodal Operation Relocation is not complete by
December 31, 2011 (the “Intermodal Relocation Date”) either Party may
terminate this Agreement by written notice to the other Party in which event
(i) subject to Section 3.3, the Deposit shall be retumed promptly, (ii) except
as hereinafter provided, all obligations of the Parties hereto shall cease
without recourse to the Parties and (iii) this Agreement shall be void and
without recourse to the Parties hereto. Notwithstanding the foregoing, both
Parties’ obligation to perform the Clearance Work, as provided in and subject
to Section 4, and Buyer’s right to run the Additional Trains as provided in and
subject to  Section 5.1.3, shall continue in full force and effect
notwithstanding any termination of this Agreement for any reason.

2.3.3 If the Solid Waste Operations Relocation and the Bulk Transfer
Operations Relocation have not been completed by the earlier to occur of (a)
the date Seller completes the Intcrmodal Operations Relocation, or (b) the
Intermodal Relocation Date, the Second Closing shall be subject to, and
conditioncd upon, Seller’s acquiring full benefit of the EOT Easement as
defined in Section 10.2,

2.3.4 Buyer agrees to use its reasonable efforts, consistent with its
statutory and constitutional obligations, to assist Seller and/or Seller's
affiliates in obtaining all permits and approvals from all federal, state,
municipal or local governmental bodies, agencies, authorities, departments,
commissions, boards and instrumentalities (“Governmental Authorities”) to
complete the CSX Beacon Park Yard Relocation; provided, however, Seller’s
failurc to obtain such permits shall not constitute a default by Buyer
hereunder, Buyer and Seller agree that Buyer is executing this Agreement, in
part, in full satisfaction of any claim that Seller may have to relocation
assistance or benefits under state or federal law.

Form of Conveyance. Scller shall convey the Subject Property to Buyer by

release deed (the “Deed,” which may consist of one or more individual Deeds as Buyer and Seller
may reasonably determine) in substantially the form as mutually agreed to by the Parties, which
Deed shall include the retained, reserved CSXT Easement, and the title to the Subject Property
shall be free from encumbrances except:
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(a) The CSXT Basement;

(b)  Building, zoning, subdivision and other applicable federal, state,
county, municipal and local laws, ordinances and regulations, all as existing as
of the Closing Date;
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(c) Taxes, tax liens and assessments, both general and special, which are
not yet due and payable but which may become due or payable on the Subject
Property on or after the Closing Date;

(d) Reservations or exceptions whether or not of record, including,
without limitation, reservations or exceptions of minerals or mineral rights by
third parties; public utility and other easements; and easements, crossings,
occupancies and rights-of-way, howsoever created, existing as of the Closing

Date;

(e) Encroachments or any other state of facts existing as of the Closing
Date which might be revealed from an accurate survey, title search or personal
inspection of the Subject Property;

6] The rights of others in existing roads, streets, ways, alleys and party
walls;

(g Mortgage liens with banks or other institutional real estate lenders
pertaining to the Subject Property created by Seller, for which Seller will
obtain payoff statements prior to or at the Closing and for which a portion of
the Purchase Price shall be placed in escrow with the Escrow Agent for the
payment thereof, which liens Seller shall cause to be released, at no cost or
expense fo Buyer, within ten (10) days of the recording datc of the Deed; and

(6  The rights of the Bay Colony Railroad in the North Dartmouth
Industrial Track (also known as the Watuppa Branch).

At the Closing, Seller shall also execute one or more Bills of Sale (each, individually,
a “Bill of Sale”) conveying to Buyer or to Buyer’s nomince, the Included Fixtures
and the Included Tangible Personal Property, all in a manner consistent with, and
subject to, the provisions of this Agreement.

2.4.1 The Parties shall mutually agree upon the form of the Deed and
the forin of the Bill of Sale. The Deed shall describe the Subject Property, not
by means of a metes and bounds description, but by means of map references
to plans and surveys which were previously recorded in the Registry of Deeds
in which the Deed is to be recorded, and Seller’s valuation plans as modified
by the agreement of the Partics as described in, and shown on Exhibits A and
A-1, respectively, which plans and surveys are, consistent with customary
conveyancing practice and Massachusetts law, reasonably adequate to
accurately describe the Subject Properly. In addition, the Deed shall include
the CSXT Easement, which shall be an easement in gross the benefit of which
runs to Seller personally and not to any particular parcel of land. The CSXT
Easement shall, by its terms, be assignable in whole or in part. Except as
hereinafter set forth with respect to transfers to a Related Party, neither Seller,
a Related Party, as hereinafter defined, nor any subsequent holder of the
benefit of the CSXT Easement (each of Seller, a Related Party and a
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subsequent holder being a “Benefitted Holder”), shall sell, lease, license or
otherwise transfer (each such transaction being a “Transfer”) the benefit of
the CSXT Easement, in whole or in part, or any interest therein (any such
interest being an “Easement Interest”) to a third party who fails to meet the
Transferee Standards to be agreed upon by the Parties and set forth on Exhibit
I pursuant to Section 8.3.2, The Transferee Standards shall not apply to
transactions contemplated in Sectfon 2.4.6, even if post Closing regulatory
approval of the transaction has not yet been secured. Notwithstanding the
foregoing to the conirary, no Benefitted Holder shall be required to obtain
Buyer’s consent for a Transfer of an Easement Interest to a Related Party of
the Benefitted Holder which is making the Transfer, and such Related Party
shall be deemed to have met the Transferee Standards (a "Related Party
Transfer"). Seller, a Related Party or the Benefitted Holder, as the case may
be, shall deliver to Buyer written notice of every proposed Transfer of an
Easement Interest not less than sixty (60) days prior to the effective date of the
Transfer of the Easement Interest. Within such sixty (60) day period, if the
Transfer is not to a Related Party, Buyer shall either (i) consent to such
transfer, such consent not to be unreasonably withheld, conditioned or
delayed and which must be given if the proposed transferce meets the
Transferee Standards, or (ii) state in detail the reasons for denial of consent or
why Buyer contends that the proposed transferce does not meet the
Transferee Standards, as the case may be. The preceding notification
provision shall apply to each Transfer by Seller, a Related Party and by each
Benefitted Holder; provided, however, that Buyer shall not have any right to
approve a transfer to a Related Party, and shall not apply to any transfer of
Other Operating Rights.

2.4.1.1 (a) If at any time Seller, or a party which is a Related Party of
Seller (a “Seller Related Party”), makes a Transfer of an Easement Interest
to a third party, Seller, or a Seller Related Party, shall promptly pay to Buyer a
transfer fee of five (5%) percent of the consideration (the “Easement
Transfer Payment”) paid for such transfer, net of any portion of the
consideration attributable to any machinery or equipment included in the
transfer. No party to whom Scller, or a Seller Related Party, makes an
Transfer of an Easement Interest shall be required to make an Easement
Transfer Payment with regard to a subsequent Transfer of the same
Easement Interest or any part of said Easement Interest. In no event shall
Seller or a Seller Related Party be responsible for paying an Easement
Transfer Payment to Buyer for transactions which are (a) the sale of Other
Operating Rights, or (b) in the ordinary course of Seller’s or the Seller
Related Party's business as a freight rail service provider, including without
limitation, freight revenue and other income from freight service. Except
with respect to the subsequent Transfer of an Easement Interest for which
an Easement Transfer Payment has previously been paid, the Easement
Transfer Payment shall apply to each Transfer of an Eascment Interest (other
than a Related Party Transfer) by Seller or a Selier Related Party.

10
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(b) No Benefitted Holder shall be required to make an Easement
Transfer Payment in connection with any Transfer of an Easement Interest, in
whole or in part, to any person, firm, partnership, corporation or other entity
now or hereafter affiliated with such Benefitted Holder or in connection with
a merger, reorganization, or sale of all or substantially all of such Benefitted
Holder’s assets (collectively, a “Related Party”); provided, however, that a
Seller Related Party shall take such transfer or assignment subject to the
aforcsaid provisions pertaining to Buyers right to collect an Easement
Transfer Payment to the extent applicable at the time of such transfer or
assignment.

(c) The provisions of this Section 2,4.1 shall survive the delivery of
the Deeds hereunder.

2.4.2 Buyer shall cause the Deed (which shall include therein the
CSXT Easement) to be recorded in the public records of the counties in which
the Subject Property lies within thirty (30) days subsequent to the Closing
Date. In the event that the description of the Subject Property contained in the
Deed and/or CSXT Easement is deemed inadequate for recordation purposes
by the Registers of Deeds, Seller, at its own cost and expense, and as promptly
as is reasonably practicable, shall make such changes and revisions as may be
required by said Registers such that the Deed will be accepted by the
Registers for recording. In the event that, after Closing, a metes and bounds
description of the Subject Property is desired by Buyer and furnished to Seller
by Buyer, at Buyer's sole cost and cxpense, then Seller shall execute and
deliver such further deeds and/or further easements or confirmatory or
corrective deeds and/or confirmatory or cormrective easements, containing a
description of the Subject Property based on such metes and bounds
description as may be acceptable to Buyer, Seller and to the Register(s) of
Deeds so involved. In the event that the preparation of such further or
confirmatory deeds and/or easements requires any survey of the Subject
Property, or any portion thereof, or any search or examination of title with
respect to the Subject Property, or any portion thereof, Buyer shall pay any
and all costs and expenses arising out of or connected with such survey,
search or examination.

2.4.3 In the event that any subdivision approval is necessary for the
completion of the sale, transfer and conveyance contemplated by this
Agreement, said approval shall be obtained by Seller, at its sole risk, cost and
expense, including, without limitation, any and all fees, costs and expenses
arising out of or connected with the obtaining of subdivision plans, the filing
of same with governmental body(ics), recordation thercof and legal fees.

2.4.4 At the Closing, Seller shall assign to Buyer all of Seller's rights
and interests and Buyer shall assume all of Seller's obligations and liabilities
arising under or connected with the Intangibles listed in the Included
Intangibles Schedule. Notwithstanding the foregoing, nothing contained in

11
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this Agreement shall impose upon Seller an obligation to assign to Buyer the
Excluded Intangibles or any Intangible that expires by its terms prior to a
Closing. Any expiration or termination of an Excluded Intangible shall not be
construed as a breach of this Agreement and shall not constitute grounds for
termination or rescission of this Agreement,

2.4.5 In the event that Seller is unable, for any reason(s), including,
without limitation, its inability or failure to obtain any necessary consent after
having used commercially reasonable efforts to do so, to effect, on the Closing
Date, the assignment of any contract or agreement as contemplated by this
Agreement, then such failure or inability shall not constitute grounds for
termination or rescission of this Agreement. Seller represents that the
Intangibles contained in the Included Intangible Schedule and the Permits
contained in the Assigned Permits Schedule include, to the best of Seller's
knowledge, all such instruments that arc in existence. For purposes of this
subsection 2.4.5, Seller’s knowledge shall be limited to the actual knowledge
of D. Kevin Hurley, Director of Real Estate Services for CSX Real Property,
Inc. and such other persons as the parties may mutually agree without undue
investigation and inquiry. In the event that any omission becomes known to
Seller or Buyer, then the party discovering such omission shall provide notice
thereof to the other party. In such event, Seller shall assign any such
instrument to Buyer that would otherwise have been assigned to Buyer under
this Agreement, and such instrument shall be subject to all of the applicable
terms of this Agreement.

2.4.6 Buyer shall accept and purchase the Railroad Assets subject to:.
(a) the matters set forth in Section 2.4 (as applicable), and subject to, and
together with the benefit of (b) the Operating Agreement and the rights,
interests, contracts, agreements, leases, occupancy agreements and
easement(s) listed or described in the Included Intangibles Schedule and the
Permits. Nothing contained in this Section 2.4.6 shall be construed to: (i)
limit or restrict any exception, reservation, right or privilege of Seller under
this Agreement; (ii) limit or restrict Seller’s right, prior to a Closing, to enter
into any contract, agrcement, lcasc or license pertaining to the provision by
Seller or another railroad of rail freight service on the Railroad Lines that
have not been conveyed, notwithstanding any necessary post Closing
regulatory approval, subject to the terms and conditions of the Existing
Agreements. The term "Existing Agreements", as used herein shall mean
collectively (a) that cerfain agreement dated September 19, 1994 between
MBTA and CONRAIL regarding the rail line from Mile Post 22.4+/ at
Framingham, Massachusetts to Mile Post 45+/ at Worcester, Massachusetts
(the "Worcester Extension”), and (b) that certain Trackage Rights Agreement
between the MBTA and CONRAIL dated November 20, 1986 but effective as
of July 1, 1985 (the "1985 Trackage Rights Agreement"); (iii) require Seller to
cancel, terminate or amend any Intangible listed or described in the Included
Intangibles Schedule; or (iv) impose any obligation on Seller with respect to

12
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2,5

Labor Protection, any Labor Challenge or Environmental Matters (all of
which are defined below) other than as set forth in this Agreement.

2.4.7 The conveyance or retention of an Intangible shall carry with it
the right to renew, modify, alter, amend and terminate the same, provided the
Included Intangibles shall not be renewed, modified, altered, or amended in
such a way as would interfere with the rights of Seller under the CSXT
Easement and provided, further, that Seller shall not renew, modify, alter, or
amend Seller's Intangibles in such a way as to interfere with Buyer's
reasonable utilization of the Subject Property for its intended use as a
commuter and passenger rail system.

2.4.8 All amounts due under or received by Seller relating to the
Seller's Intangibles prior to the Closing Date shall remain the property of
Seller and shall not be subject to proration or adjustment of any sort. From
and afier the Closing, Buyer shall be entitled to receive after the Closing Date
all amounts due from any third party for the use of Seller's Intangibles;
provided, however, in the event that such amount is received by Seller on
account of Scller’s continued ownership of other railroad lines, Seller shall
pay to Buyer quarterly prorated amounts received by Seller on a per mile
proration (that is, if a payment relates to 200 miles of rail corridor, and 43
miles of said rail corridor is contained within the Subject Property, Seller shall
deliver to Buyer on a quarterly basis 43/200 of amounts received by Seller
relating to the Seller's Intangibles for any period due after the Closing Date).
It is understood by the Parties that the Seller's Intangibles, inter alia, may
grant or confer to others, not party to this Agreement, including, without
limitation, Amtrak, rights, interests and privileges in or pertaining to the
Subject Property, and that, from and after the Closing, Buyer shall not cause
or suffer any interference with the enjoyment and use of the rights, interests
and privileges granted or conferred in the Seller's Intangibles, and Buyer shall
not cause or suffer any breach of the Seller's Intangibles.

- Deliveries at Closing.

2.5.1 Deliveries by Seller, As of, or prior to, the Closing Date, Seller
shall deliver to the Escrow Agent the items described in clauses (i) through
(xvii) below; provided, however, that the Railroad Equipment shall not be
delivered to Buyer until such time as it assumes the responsibility for
dispatching, operating and maintaining the Railroad Line to which the
Railroad Equipment relates pursuant to the Operating Agreement (defined
below):

@) the Deed for the Subject Property subject to the matters
described in Section 2.4, except that the Deed shall not except mortgage liens;

(i) one or more Bills of Sale in the form to be mutually agreed
upon by the Parties, with respect to the Railroad Equipment subject to the

13
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exceptions, reservations, rights, and privileges of Seller set forth in this
Agreement;

(iii) an Assignment of the Included Intangibles and Permits, in the
form to be mutually agreed upon by the Parties;

(iv) on the First Closing Date only, the Turnover Plan (the
“Turnover Plan”), in a form to be mutually agreed upon by the Parties;

(v)  on the First Closing Date only, an operating agreement (the
“Operating Agreement”) in a form to be mutually agreed upon by the Parties
without restriction on the part of either Party with respect to the contents of
the Operating Agreement and the resolution of liability;

(vi)  the information and documents comprising the Railroad Assets
set forth in Section 1 of this Agreement;

(vii) a certificatc duly executed by Seller to the effect that all
representations and warranties of Seller set forth in this Agreement remain
true and correct in all material respects as of the Closing Date;

(viii) a certificate execuled on behalf of Seller by the secretary or
assistant secretary or other appropriate officer or manager, dated as of the
Closing Date, certifying and attaching: a good standing certificate for Seller
issued by the Secrelary of State for the Commonwealth of Virginia dated
within three (3) business days of the Closing; a Good Standing Certificate for
a Foreign Corporation for Seller issued by the Secretary of State for the
Commonwealth of Massachusetts; and a certified copy of authorizing
resolutions of Seller’s board of directors or manager(s), as applicable,
associated with the approval of the transactions contemplated in this
Agreement;

(ix) an aeffidavit of non-foreign status that complies with Section
1445 of the Code in the form attached hereto as Exhibit D;

(x) a general assignment (the “General Assignment of
Warranties™) in form and substance reasonably acceptable to Buyer, of all
warranties and guaranties the benefit of which Seller is entitled to, if any, and
only to the extent assignable, without consent or expense, with respect to the
Railroad Assets, including, without limitation, any from any contractors,
subcontractors, suppliers or materialmen in connection with any construction,
repair or alteration of the Railroad Assets;

(xi) affidavits (without indemnification) sufficient for a title
insurance company, if Buyer elects to obtain title insurance, to delete any
exceptions for mechanics’ or materialmen’s liens from an owner's title
insurance policy and which identify, to Seller’s knowledge, all parties in
possession of the Subject Property. For purposes of this subsection 2.5.1,

14
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Seller’s knowledge shall be liinited to the actual knowledge of D. Kevin
Hurley, Director of Real Estate Services for CSX Real Property, Inc. and such
other persons as the parties may mutually agree;

(xii) an original closing statement setting forth the Purchase Price
and the closing adjustments and prorations (the “Closing Statement”) in form
to be mutually agreed upon by the Parties;

(xiii) a Designation of Person Responsible for Tax Reporting under
Intemal Revenue Code Section 6045 in the form of Exhibit E annexed hereto
designating Seller’s attorney as the party responsible for making the retumns
required under Internal Revenue Code Section 6045,

(xiv) a disclosure statement submitted in compliance with the
requirements of Mass. Gen. L. c. 7, s. 40J;

(xv) payoff statements for all mortgages, liens and encumbrances
which Seller is obligated to satisfy in order to convey title to the Railroad
Assets to Buyer hercunder;

(xvi) on the First Closing Date, an environmental release from the
MBTA in a form to be mutually agreed upon between Seller and the MBTA
(the “MBTA Environmental Release"); and

(xvii) a letter from in-house counsel to Seller stating that the
individual signing this Agreement on behalf of Seller has been duly
authorized to do so. .

2.5.2 Deliveries by Buyer. As of or prior to the Closing Date, Buyer
shall deliver to the Escrow Agent the items described in clauses (i) through
(vii) below:

@) on the First Closing Date, the First Closing Purchase Price,
and on the Second Closing Date, the Second Closing Purchase Price, both to
be adjusted as herein provided;

(ii)  on the First Closing Date only, the Tumover Plan;
(iii)  on the First Closing Date only, the Operating Agreement;
(iv)  the Closing Statement;

(v)  a certificate duly cxecuted by Buyer to the effect that all
representations and warranties of Seller set forth in this Agreement remain
true and correct in all material respects as of the Closing Date;

(vi) the MBTA Environmental Release; and
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(vii) letlers from in-house counsel to Buyer and from in-house
counsel to the MBTA stating that the individuals signing this Agreement on
behalf of Buyer and the MBTA, respectively, have been duly authorized to do
50,

2.6  Boston Main Line Deed. The Partics agree that the Deed (which shall
include therein the CSXT Easement) conveying the title to the Boston Main Line will be delivered
by Seller to the Escrow Agent at the First Closing; provided, however, that the Escrow Agent shall
thereafter hold such Deed in escrow and shall not release such Deed from escrow except in
connection with the Second Closing or termination of this Agreement.

2.7 Delivery of Railroad Assets. At the Closing, Seller shall deliver the
Railroad Assets frce of all tenants and occupants, except as provided in this Agreement.

28  Conditions Precedent to Obligations of Buyer. The obligations of Buyer

under this Agreement to consummate the transactions contemplated hereby at the Closing shall be
subject to the satisfaction, at or prior to the Closing, of all of the following conditions, any one or
more of which may be waived in writing, at the option of Buyer:

2.8.1 The representations and warranties of Seller contained in this
Agreement shall be true and correct in all material respects on and as of the
Closing Date as if made on and as of such date.

2.8.2 All of the terms, covenants and conditions to be complied with
and performed by Seller on or prior to the Closing Date shall have been
complied with or performed in all material respects.

2.8.3 There shall have occurred no change in applicable law between
the Effective Date and the Closing Date that would materially adversely affect
the ability of Buyer to provide commuter rail service on the Railroad Lines.

2.8.4 There shall have occurred no changes in title or encroachments
from and afier the Effective Date that would have a material adverse effect on
Buyer's ability to provide commuter rail service on the Railroad Lines.

2.8.5 There shall have occurred no change in applicable statutory or
regulatory law (but not including decisional law) between the Effective Date
and the Closing Date which affects the liability arrangement (i) as between
the Parties (and the MBTA) under the Operating Agreement, which liability
arrangement the Parties (and the MBTA) agree is subject to their mutual
consent, or (ii) under the Existing Agreements.

2.9  Conditions Precedent to Obligations of Seller. The obligations of Seller

under this Agreement to consummate the transactions contemplated hereby to be consummated at
the Closing shall be subject to the satisfaction, at or prior to the Closing, of all the following
conditions, any on¢ or more of which may be waived in writing, at the option of Seller:
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2.9.1 The representations and warranties of Buyer contained in this
Agreement shall be true and correct in all material respects on and as of the
Closing Date as if made on and as of such date.

. 2.9.2 All of the terms, covenants and conditions to be complied with
and performed by Buyer on or prior to the Closing Date shall have been
complied with or performed in all material respects.

2.9.3 There shall have occurred no change in applicable statutory or
regulatory law (but not including decisional law) between the Effective Date
and the Closing Date which affects the liability arrangement (i) as between
the Parties and the MBTA under the Operating Agreement, which liability
arrangement the Parties (and the MBTA) agree is subject to their mutual
consent, or (ii) under the Existing Agreements,

3. PURCHASE PRICE

3.1  Purchase Price. The Purchase Price (“Purchase Price”) payable hereunder
shall consist of a monetary payment, to be payable as hereinafter provided.

3.2 Cash Payment. The total Purchase Price for the Railroad Assets is ONE
HUNDRED MILLION and 00/100 DOLLARS ($100,000,000.00) which shall be payable by
Buyer as set forth in Section 3.5;

3.3  Deposit. Buyer has, prior to, or simultaneously with, the execution of this
Agreement by Seller, delivered TEN MILLION and 00/100 DOLLARS ($10,000,000.00) (the
“Deposit”) to Scller which shall hold the Deposit. At the First Closing, the Deposit shall be
applied as part of the First Closing Purchase Price. Once the Deposit has been applied to the First
Closing Purchase Price, references in this Definitive Agreement to the retum of the Deposit shall
be disregarded. In the event of termination of this Agreement prior to the First Closing, if (i)
Buyer's Clearance Work has not been completed in accordance with Section 4, and (ii) the First
Stage Trains (as defined in Section 5.1.3) are continuing to run, then the Deposit shall not be
returned to Buyer until either (x) Buyer's Clearance Work is completed, or (y) within six (6)
months of the date of notice of termination, the First Stage Trains have ceased to run, If this
Agreement is terminated (other than for Buyer default) prior to the First Closing but conditions (x)
and (y) are satisfied, Seller shall return the Deposit to Buyer.

3.4  Interest. All interest earned on the Deposit shall be paid to, or applied on
account of, the Party entitled to the Deposit or portion of the Deposit, as applicable, in accordance
with this Agreement.

3.5  Payment of the Purchase Price. The Closing shall take place in two slages,
the First Closing and the Second Closing, as more particularly described in Section 2 hercof. At
the First Closing, the portion of the Purchase Price payable by Buyer to Seller shall be FIFTY
MILLION and 00/100 DOLLARS ($50,000,000.00) (the “First Closing Purchase Price”) and at
the Second Closing the portion of the Purchase Price payable by Buyer to Seller shall be FIFTY
MILLION and 00/100 DOLLARS ($50,000,000.00) (the “Second Closing Purchase Price”).
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Both the First Closing Purchase Price and the Second Closing Purchase Price shall be subject to
the prorations and adjustments provided for herein.

# 5626059_v7

3.5.1 The First Closing Purchasc Price shall be allocated among the
Railroad Assets as follows:

6)] $27,500,000.00 to so much of the Railroad Assets as constitute
the Grand Junction Branch;

(ii)  $21,000,000.00 to so much of the Railroad Assets as constitute
the South Coast Lines; and

(iii)  $1,500,000.00 to so much of the Railroad Assets as constitute
the Boston Terminal Running Track.

3.5.2 The Deposit shall be applied to the First Closing Purchase
Price as follows:

@) $5,500,000.00 to so much of the Railroad Assets as constitute
the Grand Junction Branch;

(i)  $4,200,000.00 to so much of the Railroad Assets as constitute
the South Coast Lines; and

(iii)  $300,000.00 to so much of the Railroad Assets as constitute the
Boston Terminal Running Track.

3.5.3 The balance of the First Closing Purchase Price shall be
payable by Buyer and shall be applied as follows:

@) $22,000,000.00 to so much of the Railroad Assets as constitute
the Grand Junction Branch;

(i)  $16,800,000.00 to so much of the Railroad Assets as constitute
the South Coast Lines; and

Gii)  $1,200,000.00 to so much of the Railroad Assets as constitute
the Boston Terminal Running Track.

3.5.4 At the First Closing, the Seller shall apply so much of the
interest as has accrued on the Deposit up to the First Closing Date to the First
Closing Purchase Price, on a prorata basis, in the same percentages as the
Deposit is allocated in subsection 3.5.2 above.

3.5.5 Buyer shall deliver the Second Closing Purchase Price to Seller
on the Second Closing Date.
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3.6

3.7

3.5.6 The Purchase Price shall be payable in lawful currency of the
United States in immediately available funds by certified check or by wire
transfer to an account designated by Seller not less than three (3) days before
the First Closing and the Second Closing, as the case may be.

Proration.

3.6.1 At both the First Closing and the Second Closing, all of the
items normally prorated, including those listed below, relating to the
ownership and operation of the Railroad Assets shall be prorated as of the
Closing Date, with Seller liable to the extent such items relate to any time
period prior to the Closing Date, and Buyer liable to the extent such items
relate to periods from and after the Closing Date:

@) personal property, real estate, occupancy, sewerage and water
taxes, assessments and other charges, if any, on or with respect to the Railroad
Assets;

(ii) any permit, license, registration, compliance assurance fees,
emission fees or other fees, in each case, with respect to any Permit associated
with the Railroad Assets; and

(iti) rent or any other payments due from and after the Closing
under any of the Included Intangibles.

3.6.2 In connection with the prorations referred to in (a) above, in the
event that actual figures are not available at the Closing Date, the proration
shall be measured by calendar days and be based upon the actual amount paid
for the preceding year (or appropriate period) for which amounts are available
and such proration of taxes or fees shall be recalculated and appropriate
adjustments shall be paid upon request of either Seller or Buyer, made within
sixty (60) days of the date that the actual amounts become available. Seller
and Buyer shall furnish each other with such documents and other records as
may be reasonably requested in order to confirm all adjustments and proration
calculations made pursuant to this Section 3.6.

Taxes and Permits. Buyer represents that it is exempt from the payment of

sales and/or use taxes and all documentary tax stamps and transfer taxes in connection with the
conveyance of the Railroad Assets and agrees that in no event shall Seller be required to pay any

such charges.

38

Labor Protection. Seller shall be responsible for Labor Protection costs, if

any, occasioned by the transactions contemplated in this Agreement. As used herein, “Labor
Protection” shall mcan the costs, if any, incurred by Seller as a result of the sale of the Railroad
Asselts, which costs may be incurred pursuant to the provision of a collective bargaining agreement
bargained by Seller as a result of the sale of the Railroad Assets or pursuant to rule, decision or
final order of any governmental agency having jurisdiction over the event. Except as provided in
the immediately preceding sentence, the Parties agree that each shall be solely responsible for its

# 5626059_v7
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risks and costs associated with any challenge to the transactions brought pursuvant to law, a
collective bargaining agreement or otherwise ("Labor Challenge").

4, CLEARANCE WORK

4.1  Buyer's Clearance Work. In addition to any other obligations hereunder,
including without limitation, the obligation to deliver the Purchase Price in accordance with the
terms of this Agreement, and in consideration of the mutual agreements of the Parties, set forth
herein, Buyer agrees to pay for, cause to be performed and completed, on or before August 31,
2012, or such later date as the Parties may agree, certain work involving, among other things, the
raising of certain bridges along the Boston Main Line between the New York/Massachusetts state
line and the railroad's Boston Main Line intersection with 1-495 which are identified in Exhibit F
hereto (the “Clearance Work Agreement”), which bridges, other than MHD Bridge #P-10-10
{Woodlawn, Avenue, Pittsfield, MA), are owned by Buyer as of the Effective Date. Buyer shall
not, after the Effective Date, by act or omission, cause or allow to be caused any change in Buyer's
ownership of any one particular bridge until after the Buyer’s Clearance Work (defined below) for
that particular bridge has been completed (collectively, “Buyer’s Clearance Work”). The scope,
timing, estimated cost of, and respective responsibility for, such Buyer’s Clearance Work, is set
forth in the Clearance Work Agreement. Buyer agrees to begin the design and construction of the
Clearance Work immediately following the Effective Date. The Clearance Work Agreement is
being signed contemporaneously with this Agreement.

4.2  Seller’s Clearance Work. In addition to any other obligations hereunder,
including without limitation, the obligation to deliver the Deed in accordance with the terms of this
Agreement, and in consideration of the mutual agreements of the Parties set forth herein, Seller
agrees to pay for, cause to be performed and completed, on or before August 31, 2012, or on such
later date as the Parties may agree, certain work involving, among other things, the lowering of
certain track located along the Boston Maine Line between the New York/Massachusetts state line
and the railroad's Boston Main Line intersection with 1-495 (collectively, “Seller’s Clearance
Work?™), the scope, timing, estimated cost of, and responsibility for, such Seller’s Clearance Work,
to be as set forth in the Clearance Work Agreement. Seller agrees to begin the design and
construction of the Clearance Work immediately following the Effective Date.

4.3  Obligation to Perform.

4.3.1 Each Party agrees to complete the Clearance Work for which it
is responsible in a good and workmanlike manner using materials of a
commercially reasonable quality. In the event that a Party (the “Non-
Performing Party”) fails to complete a specific element of its Clearance
Work in the manner and by the time provided for in the Clearance Work
Agreement, the other Party (the “Performing Party”) may send a written
notice (a “Default Notice”) to the Non-Performing Party which notice shall
describe in reasonable detail the Non-Performing Party’s failure to complete
the specific element of its Clearance Work. In the event that the Non-
Performing Party fails to remedy its default within fourteen (14) days after the
Performing Party has sent a Default Notice, the Performing Party may, at its
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clection, suspend performance of the Clearance Work for which it is
responsible until such time as the Non-Performing Party cures its default.

4,3.2 If the Non-Performing Party fails to cure its default within
sixty (60) days after the Performing Party's having sent a Default Notice or, in
the case where such default is not reasonably susceptible to cure within such
sixty (60) day period, the Non-Performing Party does not begin such cure
within such sixty (60) day period and, thereafier, diligently prosecute such
cure to completion, the Performing Party may pursue such remedies as are
provided in Section 12 below.

4.3.3 Notwithstanding the foregoing, both Parties’ obligation to
perform the Clearance Work, as provided in and subject to Section 4., and
Buyer’s right to run the Additional Trains as provided in and subject to
Section 5.1.3, shall continue in full force and effect notwithstanding any
termination of this Agreement for any reason.

4.3.4 The provisions of this Scction 4 shall survive Closing and the
delivery of the Deed hereunder.

4.3.5 The Parties acknowledge that MHD Bridge 3P-10-10 (the
“Pittsficld Bridge”) is currently owned by a private party. Buyer agrees to
use reasonablc efforts to causc said private party (or subsequent owner,
private or public) to raise (not demolish, as referenced in Schedule B to
Exhibit F hereto) the Pittsfield Bridge as provided for in the Clearance Work
Agrcement  (the “Pittsfield Bridge Work™), If, after having used such
reasonable efforts, the private party (or such subsequent owner) refuses to
perform the Pittsficld Bridge Work, then Buyer shall use reasonable efforts to:
(i) identify a funding source other than Seller or the MBTA to pay for the
Pittsfield Bridge Work and (ii) Buyer shall cause the Pittsfield Bridge Work to
be done. In the absence of such funding source, the Parties agree to allocate
the cost of the Pittsfield Bridge Work as follows: If the Intermodal Operations
are relocated to a location west of Bridge No. W-24-7, then Bridge No. W-
24-7 shall be removed from the Buyer’s Clearance Work and Buyer shall pay
for the cost of the Pittsfield Bridge Work. If said Bridge W-24-7 remains a
part of Buyer’s Clearance Work, then Seller shall reimburse Buyer, or at
Buyer’s option, shall reimburse the entity performing the Pittsfield Bridge
Work, for fifty percent (50%) of the cost of the Pittsfield Bridge Work. The
Pittsfield Bridge Work shall be deemed part of Buyer's Clearance Work, and
Buyer's Clearance Work shall not be deemed complete unless the Pitisfield
Bridge Work is completed.
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ONGOING OPERATIONS

5.1

Continuing Obligations.

5.1.1 New Contracts. From the Effective Date through Closing,
Seller will not enter into any contract that will be an obligation affecting the
Railroad Assets subsequent to the applicable Closing Date, except
(i) contracts relating to Seller’s operation of the Railroad Assets consistent
with the terms of the Existing Agreements that will not prejudice or interfere
with the consummation of the transfers contemplated hereunder, will not
impose any financial obligation on Buyer, and will not interfere with Buyer’s
use of the Railroad Assets, subject, however, to the CSXT Easement,
(ii) contracts entered into in the ordinary course of business that are
terminable without cause and without the payment of any tenmination penalty
on not more than thity (30) days prior notice, or (iii} the granting of
Intangibles in the ordinary course of Seller’s business; provided, however, that
the granting of an Intangible shall not materially interfere with Buyer’s or, at
Buyer's option, Buyer’s assignee’s, ability to provide commuter passenger
service on a Railroad Line;

5.1.2 Maintenance _of lmprovements. From the Effective Date
through Closing Seller shall maintain all Railroad Assets substantially in their
present condition (ordinary use and wear excepted) and in compliance with all
applicable and Federal Railroad Administration rules and regulations and in
accordance with any legal, contractual or rcgulatory obligations existing
during such period; '

5.1.3 Additional Trains. Seller hereby agrees that Buyer, or at
Buyer’s option, the MBTA, shall immediately after the execution of this
Agreement by both Parties, have the right to operate two and one-half (2.5)
additional round-trip trains (for a total of five (5) additional MBTA trains) in
accordance with Exhibit G hereto (the “First Stage Trains”), If this
Agreement terminates before a Closing Date for any reason, Buyer may
comtinue to run the First Stage Trains, subject to performance by Buyer of
Buyer’s Clearance Work, as described below, and to Section 12.3, Not later
than ten (10) days following the earlier to occur of (i) Seller's acceptance of
possession, or (ii) Seller's commencing use, of a locomotive turning and
servicing facility located in Central Massachusetts to be made available to
Seller by Buyer, at no cost to Seller, on an exclusive basis (or if not exclusive,
subject to terms and conditions reasonably acceptable to Buyer, provided in
any event that such non-exclusive use shall (a) be at no cost to Seller, (b) not
adversely affect Seller's capacity, present and future, for freight service, and
(c) provide for priority to Seller's movements) (hereinafter the ("Locomotive
Facility") at a time, in accordance with plans, including servicing capacity for
present and future use, and at a location, mutually agreed uwpon Buyer and
Seller, Buyer, or at Buyer’s option, the MBTA, shall have the right to operate
not less than one (1) additional round trip train (for a total of two (2)
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additional MBTA trains) in accordance with the amendment to Exhibit G to
be developed pursuant to Section 8.3.2 (the “Second Stage Trains”). In the
event that this Agrcement is terminated for any reason, but Buyer completes
Buyer’s Clearance Work, Buyer, or at Buyer’s option, the MBTA, shall have
the right to operate a minimum of one (1) additional round-trip train (for a
total of two (2) additional MBTA trains) and a maximum of two (2) round-trip
trains (for a total of four (4) additional MBTA ftrains) (the “Third Stage
Trains™), depending on the capacity of the Railroad Line as determined by
mutual agreement. Seller shall take commercially reasonable steps to create
capacity to accommodate the Third Stage Trains. Parties shall meet
periodically o review performance of existing trains, present and future
demand for freight and passenger trains, potential technological and
infrastructure improvements, progress on relocation and clearance efforts, and
other topics that may affect capacity for the Third Stage Trains. After such
consultation with Buyer, Seller will determine whether capacity exists to
operate the Third Stage Trains. However, in the event that Seller determines
that capacity does not exist to make the minimum Third Stage Trains
available within thirty (30) days of the completion of Buyer’s Clearance
Work, Seller shall pay to Buyer the sums identified in Section 5.1.4. So
many of the First Stage Trains, the Second Stage Trains and the Third Stage
Trains which Buyer is entitled to run at any time hereunder are referred to in
this Agreement as the “Additional Trains,” If Buyer fails to complete or
otherwise make available to Seller the Locomotive Facility as provided for
herein, then Buyer shall have no right to run the Second Stage Trains. If
Buyer fails to complete Buyer’s Clearance Work as provided herein, then
Buyer; subject to the provisions of Section 12.3 hereof, shall have no right to
run the Third Stage Trains and Buyer shall cease operating the First Stage
Trains. The Partics acknowledge Seller’s right to run trains on the Bosion
Main Line between Framingham and Worcester shall only be constrained by
this Agreement and the Existing Agreements prior to and in the event that the
Second Closing does not occur, Once the Second Closing is complete, Buyer
shall have the right to use, or to cause the MBTA to use, the Boston Maine
Line between Framingham and Worcester subject only, as between Buyer and
Seller, to the terms of the CSXT Easement and the Operating Agreement then
in effect. Prior to the Second Closing, the Additional Trains shall run at the
times and in the manner provided for in Exhibit G hereto, or as may be
amended with respect to the Third Stage trains, in accordance with the terms
of the Existing Agreements but subject to the provisions of Section 5.2 below.
Subject to the foregoing, in the event that this Agreement terminates prior to a
Closing Date for any reason, the Parties shall continue to dispatch and operate
the Additional Trains in accordance with the Existing Agreements.
Notwithstanding anything herein or in the Existing Agreements to the
contrary, the respective term of each Existing Agreement shall, as of the
Effective Date of this Agreement, be deemed to be “evergreen” and the
provisions thereof, including without limitation the liability provisions
contained therein, shall continue in full force and effect with respect to all
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existing and Additional Trains until the earliest of (i) the Second Closing, if it
occurs, (ii) such time as Buyer, Seller and MBTA agree to alter, modify,
amend or replacc one or both of the Existing Agreements, or (iii) June 30,
2015. The immediately preceding sentence shall survive any termination of
this Agreement.

5.14 Payment in Licu of Minimum Third Stage Trains. If, in

accordance with the provisions of Section 5.1.6 below, after having used
commercially reasonable efforts to provide the Third Stage Trains, Seller
determines, after consultation with Buyer, that the capacity does not exist to
make the Third Stage Trains available to Buyer within thirty (30) days after
Buyer completes Buyer's Clearance Work, then Seller shall pay to Buyer
fiteen (15%) percent of the aggregate out-of-pocket cost and expenses
incurred by Buyer to complete Buyer’s Clearance Work.

5.1.5 The CSXT Easement. The provisions of Sections 5.1.3 and
5.1.4 shall be incorporated into the CSXT Easement.

5.1.6 Future Capacity. This Agreement is not intended to constrain
the Parties from considering, over time and prior to the occurrence of the
Second Closing and the relocation that precedes the same, the effect of future
technological, infrastructure, commercial and other changes that may allow
the possibility of accommodating additional freight and passenger needs, to be
shared on a commercially reasonable basis, on the Boston Main Line, subject
to the mutual agreement of the Parties. The Parties acknowledge and
recognize that achieving the Second Closing, preceded by fulfillment of all
conditions thereto, will create additional capacity.

5.2 Operating Agreement. The Parties agree that the use of the Railroad Assets
as they are acquired by Buyer shall be governed thereafter by the Operating Agrecment.

53 MBTA Role. The MBTA joins in this Agreement for the purpose of
benefitting, enforcing and being bound by Section 5.1.3, 5.1.4, 5,1.5 and 5.2,

6. CASUALTY

6.1 Damage. If, prior to the Closing, the Railroad Lines, or any portion thereof,
are damaged by fire or other casualty, Seller shall estimate the cost to repair and the time required
to complete repairs and will provide Buyer with written notice of Seller’s estimation (the
“Casualty Notice”) as soon as reasonably practical after the occurrence of the casualty.

6.1.1 Material. In the event of any Material Damage to, or
destruction of, the Railroad Lines or any portion thereof prior to Closing,
cither Seller or Buyer may, at its option, terminate this Agreement by
delivering written notice to the other on or before the expiration of thirty (30)
days after the date Seller delivers the Casualty Notice to Buyer (and if
necessary, the Closing Date shall be extended to give the Parties the full
thirty-day period to make such election and to obtain insurance settlement
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agreements with Seller’s insurers). Upon any such termination: (i) except as
provided in Section 3.3 hereof, the Deposit shall be returned to Buyer; (ii)
excep! as otherwise specifically provided herein, the Parties hereto shall have
no further rights or obligations hereunder; and (iii) this Agreement shall be
void and without recourse to the Parties hereto. Notwithstanding the
foregoing, both Parties’ obligation to perform the Clearance Work, as
provided in and subject to Section 4, and Buyer's right to run the Additional
Trains as provided in and subject to Section 5.1.,3, shall continue in full force
and effect notwithstanding any termination of this Agreement for any reason.
If neither Seller nor Buyer so terminates this Agreement within said thirty (30)
day period, then the Parties shall proceed under this Agreement and close on
schedule (subject to extension of Closing as provided above) and, as of the
Closing, Sellcr shall assign to Buyer, without representation or warranty by, or
recourse against, Seller, all of Seller’s rights in and to any resulting insurance
proceeds due Seller as a result of such damage or destruction and Buyer shall
assume full responsibility for all needed repairs. Buyer shall receive a credit
at Closing for any deductible amount under such insurance policies (but the
amount of the deductible plus insurance proceeds shall not exceed the lesser
of (A) the cost of repair or (B) the Purchase Price. For the purposes of this
Agreement, “Material Damage” and “Materially Damaged” means damage
which, in Buyer’s reasonable estimation, exceeds $200,000.00 to repair or
which, in Buyer’s reasonable estimation, will take longer than ninety (90)
days to repair.

6.1.2 Not Material. If the Railroad Lines are not Materially
Damaged, then neither Buyer nor Seller shall have the right to terminate this
Agreement, and Secller shall, at its option, either (i) repair the damage before
the Closing in a manner reasonably satisfactory to Buyer, or (ii) credit Buyer
at Closing for the reasonable cost to complete the repair (in which case Seller
shall retain all insurance proceeds and Buyer shall assume full respons:bxhty
for all needed repairs).

7. TITLE DUE DILIGENCE

7.1  Title Examination. In conncction with Buyer’s execution of this
Agreement, Buyer may elect to cause to be performed a title examination for each of the Railroad
Lines (one or more of such title examinations are hereinafier referred to collectively as the “Title
Examination”) at Buyer’s expcnse. Buyer shall, upon Seller's request, make available to Seller all
Title Examination materials, provided Buyer makes no representation or warranty as to the
comnpleteness or accuracy thereof. Seller shall, as soon as is reasonably practical, provide to Buyer
(but makes no representation or warranty as to the completeness or accuracy of) (i) copies of
applicable Valuation Maps for the Railroad Lines, (i) all title information in its possession
pertaining to each parcel in the Subject Property, and (iii) copies of all leases and occupancy
agreements in its possession related to the Railroad Lines. Seller shall also provide in electronic
format, scanned versions of each instrument rctrievable by CSXT. Seller shall not deliver any
information to Buyer pursuant to this section that, to Seller’s knowledge, is not accurate in any
material respect. For purposes of this subsection 7.1, Seller’s knowledge shall be limited to the

# 5626059_v7 25



actual knowledge of D. Kevin Hurley, Director of Real Estate Services for CSX Real Property,
Inc. and such other persons as the parties may mutually agree.

7.2  Name of Buyer. Title to the Railroad Lines shall be conveyed to THE
COMMONWEALTH OF MASSACHUSETTS, acting by and through the Executive Office of
Transportation and Public Works, unless Buyer designates a nominee or nominees to take title to
all or a part of the Railroad Assets, in which case the grantee shall be said nominee or assignee, as
the case may be. Any such assignee or nominee must join in this Agreement and be folly bound

thereby.

7.3  Additional Provisions Pertaining to Utility Rights. Seller, as of the Effective
Date, may have entered into one or more general agreements with a utility company or companies
for a utility crossing or crossings over or under the Railroad Lines. Any such general agreement
may require Seller to reserve a permanent easement for the benefit of the utility company over or
under a particular section of a Railroad Line. If Seller determines that the Railroad Lines have
already been encumbered by existing utilities which were constructed pursuant to such general
agreements, or Seller has a currently enforceable legal obligation as reasonably determined by
Seller to create such an easement or easements, Seller shall provide Buyer with copies of all
written agreements with utility companies for such easements in its possession as soon as is
reasonably practical, but in any event prior to the Closing. Buyer shall have the right to terminate
this Agreement within fifteen (15) days of Seller’s providing such copies to Buyer if Buyer is not
satisfied with the utility easements granted, or to be granted, by Seller, whereupon except as
provided in Section 3.3, the Deposit shall be returned forthwith, and except as otherwise provided
herein, all obligations of the Parties hereto shall cease and this Agreement shall be void and
without recourse to the Parties. Notwithstanding the foregoing, both Parties’ obligation to perform
the Clearance Work, as provided in and subject to Section 4, and Buyer’s right to run the
Additional Trains as provided in and subject to Section 5.1.3, shall continue in full force and effect
notwithstanding any termination of this Agreement for any reason.

8, OTHER DUE PDILIGENCE; BUYER’S CONTINGENCIES
8.1  Due Diligence Materials To Be Delivered. Seller shall deliver to Buyer the

following (the “Property Information”) from time to time after the Effective Date in each case as
soon as is reasonably practical:

8.1.1 Environmental and Hazardous Material Reports. Seller shall

provide such access and environmental due diligence material related to the
Railroad Lines as the Parties may agree pursuant to the terms of Section 18 of
this Agreement conceming environmental due diligence (“Environmental
Matters”);

8.1.2 Tax Statements. Copies of real estate tax bills and personal
property bills relating to the Subject Property, if applicable, for the current tax
period;

8.1.3 Railroad Records. Copies of track charts; Valuation Maps in
Seller’s possession for the Railroad Lines;
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8.1.4 Intangibles. Copies of all Intangibles identified in the Included
Intangible Schedule, affecting the Subject Property;

8.1.5 Cooperation. The Parties shall cooperate in providing such
information as may be requircd by federal governmental authorities to
approve the transfer of the Railroad Lines.

8.1.6 Confidentiality. The information described in Sections 8.1.1,
8.1.4, and 8.1.5 above shall be furnished solely to Buyer’s counsel pursuant to
a mutually satisfactory confidentiality agreement.

Access Agreement. Buyer’s right to access the Railroad Lines shall be

subject to the Right of Entry Agrcement executed by the Parties contemporaneously herewith (the
“Right of Entry Agreement). The Right of Entry Agreement is incorporated herein in full, and
all due diligence on the Subject Property performed by Buyer shall be governed by the terms and
conditions set forth in the Right of Entry Agreement.
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Due Diligence/Termination Rights.

8.3.1 Buyer shall have the right to examine, inspect, and investigate
the title to the Subject Property, the Property Information and the Railroad
Lines and, in Buyer's sole and absolute judgment and discretion, to determine
whether the Railroad Assets are acceptable to Buyer in Buyer's sole
discretion. In the event that the Railroad Assets are not acceptable to Buyer
for any reason or for no reason, Buyer may terminate this Agreement by
giving written notice of termination to Scller on or before May 15, 2009, (the
“Due Diligence Contingency Date”). In the event that Buyer tenninates this
Agreetnent pursuant to this Section: (i) subject to Section 3.3, the Deposit
shall be retumed forthwith, (ii) except as otherwise provided herein, all
obligations of the Parties shall cease; and (iii) this Agreement shall be void
and without recourse to the Parties hereto. Notwithstanding the foregoing,
both Parties’ obligation to perform the Clearance Work, as provided in and
subject to Section 4 and Buyer’s right to run the Additional Trains as
provided in and subject to Section 5.1.3, shall continue in full force and
effect notwithstanding any termination of this Agreement for any reason,

8.3.2 Either Party may elect to terminate this Agreement by giving
written notice to the other Party on or before the Due Diligence Contingency
Date if, after having used commercially reasonable efforts to do so, they have
been unable to agree upon the resolution of liability allocation, including
without limitation, the form and content of the Operating Agreement, as well
as the form and content of the Included Tangible Personal Property Schedule,
the Excluded Tangible Personal Property Schedule, the Assigned Permits
Schedule, the Exceptions to Real Property Interests Schedule, the definition of
Other Operating Rights, the Included Intangibles Schedule, the Seller's
Retained Intangibles Schedule, the Deed, the Railroad Line Plans, the CSXT
Easement, the Bill of Sale, an Assignment of Included Intangibles and
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Permits, the Tumover Plan, the Gencral Assignment of Warranties, the
MBTA Environmental Release, the amendment to Exhibit G with respect to
the schedule for the Second Stage Trains, and any Exhibit hereto which is not
completed as of the signing of this Agreement, including without limitation
Exhibits H and 1. In the event that either Party terminates this Agreement
pursuant to this subsection, (i) subject to Section 3.3, the Deposit shall be
retumed forthwith, (1i) except as otherwise provided herein, all obligations of
the Parties shall cease and (iii) this Agreement shall be void and without
recourse to the Parties hereto. Notwithstanding the foregoing, both Parties’
obligation to perform the Clearance Work, as provided in and subject to
Section 4 and Buyer’s right to run the Additional Trains as provided in and
subject to  Section §.1.3, shall continue in full force and effect
notwithstanding any termination of this Agreement for any reason.

84  Govemmental Approvals; Other than the Surface Transportation Board

Approvals. Buyer’s and Seller’s obligations hereunder are subject to, and conditional upon,
Buyer’s obtaining all licenses, approvals, franchises, notices, variances, exemptions, consents and
other authorizations (collectively, the *Approvals®) issued by all Governmental Authorities that
rclate to or otherwise are useful or are necessary in connection with the ownership, operations or
other use of the Railroad Assets by Buyer or Buyer's assignees. Seller shall cooperate with Buyer
in Buyer’s obtaining the Approvals including, without limitation, executing all documents and
applications and sending appropriate representatives to meetings as reasonably required without
unduly affecting the representative's other responsibilities. Each Party shall pay its own expenses
and shall share equally all joint expenses. In the event that all such Approvals are not validly and
irrevocably issued to Buyer on terms and conditions reasonably satisfactory to Buyer, without
qualification, except such qualification as may be reasonably satisfactory to Buyer, and no longer
subject to appeal, by not later than the Due Diligence Contingency Date, either Party shall have the
option to terminate this Agreement by written notice to the other Party by such date whereupon (i)
except as provided in Section 3.3, all Deposits made hereunder shall be returned forthwith, (ii)
except as hereinafler set forth, all obligations of the Parties shall cease and (iii) this Agreement
shall be void and without recourse to the parties hereto. Notwithstanding the foregoing, (i) both
Parties’ obligation to perform the Clearance Work, as provided in and subject to Section 4 and
Buyer’s right to run the Additional Trains as provided in and subject to Section 5.1.3, shall
continue in full force and effect notwithstanding any termination of this Agreement for any reason
and (ii) the STB Decision shall not be subject to this Section.

9. SELLER’S TAX TREATMENT CONTINGENCY

9.1  Tax Opinion. Seller’s obligations hereunder are subject to and conditioned
upon Seller’s recciving an opinion from a recognized reputable tax attomey of its choice, at
Seller’s sole cost and expense, by not later than ninety (90) days from the Effective Date (the “Tax
Opinion Contingency Date”), that the transaction provided for herein “should” constitute an
“Involuntary Conversion” as defined in Section 1033(a) of the Intemal Revenue Code of 1986, as
amended, (the “Tax Opinion®). If, after having used reasonable efforts, Seller fails to obtain the
Tax Opinion by the Tax Opinion Contingency Date, Seller shall so notify Buyer on or before such .
date.
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9.2  Failure to Obtain Tax Opinion. If Seller fails to obtain the Tax Opinion, the
transactions provided for herein shall proceed nevertheless except that, on the First Closing Date,
Buyer shall record one or more Orders of Taking which shall take title to the Grand Junclion
Branch, the South Coast Lines (including an easement in the New Bedford Yard) and the Boston
Terminal Running Track by eminent domain, and on the Second Closing Date Buyer shall record
an Order of Taking which shall take title to the Boston Main Line by eminent domain, In such
event, Seller agrees that the First Closing Purchase Price and the Second Closing Purchase Price,
respectively, shall constitute the entire amount of money that Seller is entitled to be paid by Buyer
as required by applicable Federal and state law including, without limitation, all state and federal
relocation assistance and benefits, and Seller shall execute releases at the Closing releasing all of
Seller’s rights against Buyer for additional compensation for, or in connection with, the taking of
the Railroad Assets. Bach Order of Taking, when recorded, shall specifically provide that it is
subject to (a) the restrictions and easements reserved by Seller in the Deed including, without
limitation, the CSXT Easement, (b) the Operating Agreement, (c) the Tumover Plan and (d)
Buyer’s and Seller’s continuing obligations to perform their respective Clearance Work. Buyer
agrees that if it exercise its power of eminent domain in lieu of the Second Closing, Buyer shall
take such steps as are necessary to provide Seller with the full benefit of the EOT Easement (as
agreed to pursuant 1o Section 10.2) if Seller does not already enjoy the benefit of the EOT
Easement. Notwithstanding the foregoing to the contrary, to the extent permitted by law, in no
event may Buyer make a taking (a) with respect to the property to be transferred in the Second
Closing unless and until all preconditions to the Second Closing have been met in full, including
without limitation, Intcrmodal Operations Relocation and Clearance Work, or (b) after this
Agreement has been terminated. This provision shall survive the termination of this Agreement,

10. MUTUAL CONTINGENCIES

10.1 Surface Transportation Board Contingency, FRA Notice.

10.1.1 Buyer and Seller shall take all reasonably necessary steps to
secure the determination of the Surface Transportation Board (“STB”) that it
has no jurisdiction over any of the transactions contemplated in this
Agreement, or over any of the transactions contemplated in any ancillary
agreement contemplated by this Agreement (the “STB Decision”). The Parties
agree that they shall cooperate with each other in connection with all filings
made with the STB and that neither Party shall make any filing with the STB
without first having delivered a copy of such filing to the other Party at least
seven (7) days before such filing is made.

10.1.2 Either Party shall have the unilateral right to terminate and
rescind this Agreement prior to the First Closing or the Second Closing, as the
case may be, if:

(i) the STB has not dismissed the petition filed pursuant to
Section 10.1.1 of this Agreement; and '

(ii)  the STB shall have found that it has jurisdiction over any of the
transactions contemplated in this Agreement and, in connection therewith,
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shall have imposed any conditions, including labor protective conditions,
which either Party in its sole and absolute discretion deems unacceptable; or

(iii) the Parties have not complied -with the conditions, if any,
imposed by the STB, in its decision, to the extent required by the STB'’s
decision to be performed prior to Closing; or

(iv)  any of the transactions shall have been stayed or enjoined by
the STB or by any court; or

(v)  any claim, litigation, labor dispute or work stoppage shall be
threatened or pending in connection with any of the transactions contemplated
in the Non-Binding Term Sheet dated as of July 31, 2006 between the Parties,
this Agreement, any agreement to be executed in connection herewith, or any
agreement between Buyer and Seller related to the Subject Property.

10.1.3 Buyer shall provide notification to the Federal Railroad
Administration (*FRA") pursuant to 49 C.F.R. § 213.5(c), if applicable, at
least thirty (30) days prior to the First Closing Date. ’

10.1.4 If this Definitive Agreement is terminated pursuant to Section
10.1.2 above, (i) subject to Section 3.3, the Deposit shall be returned
forthwith, (ii) except as hereinafter set forth, all obligations of the Parties shall
cease and (iii) this Agreement shall be void and without recourse to the partics
hereto. Notwithstanding the foregoing, both Parties’ obligation to perform the
Clearance Work, as provided in and subject to Section 4 and Buyer’s right to
run the Additional Trains as provided in and subject to Section 5.1.3, shall
continue in full force and effect notwithstanding any termination of this
Agreement for any reason.

Parcel C-3_Easement Apreement Contingency. Buyer and Harvard

University Beacon Yards, LLC (*“Harvard”), are currently parties to an Option Agreement (the
“Parcel C-3 Option Agreement”), dated May 29, 2003, recorded with the Suffolk County
Registry of Deeds at Book 31596, Page 235, given by Harvard to Buyer pursuant to which Buyer
may utilize certain easements over Parcel C-3 as shown on Exhibit B hereto, as the same may be
renamed and reconfigured within the bounds of the original parcel. The obligations of both Buyer
and Seller under Section 2.3 are subject to, and conditioned upon, Seller, Buyer and Harvard
negotiating an agreement satisfactory to each of Buyer, Seller and Harvard pursuant to which
Harvard and Buyer agree that, in the event that the conditions set forth in Section 2.3.3 occur,
Seller shall have the full benefit of an easement (the “EOT Easement”) over Parcel C-3 for the
conduct of the Solid Waste Operations or Bulk Transfer Opcrations (or both) for a period not to
exceed five (5) years from the Second Closing Date,
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11, REPRESENTATIONS, WARRANTIES AND COVENANTS; TERMINATION
RIGHT

11.1 Representations, Warranties and Covenants of Buyer. To induce Seller to

enter into this Agreement, Buyer hereby covenants with Seller and makes the following
representations and warranties.

11.1.1 Buyer is a public agency organized as an executive office of
the Commonwealth of Massachusetts, is duly qualified to conduct business in
the Commonwealth of Massachusetts, and has the requisite authority to
acquire properties and to carry on its business as currently conducted, Buyer
has the requisite power, right and authority to enter into, execute, deliver, and
perform the tenms and conditions of this Agrcement. Mass. Gen. L. ¢. 161(c)
§ 6(d) authorizes the Buyer to acquire property by eminent domain.

11.1.2 This Agreement, and the documents to be executed and
delivered by Buyer in connection with the consummation of the transaction
contemplated by this Agreement, have been (or with respect to documents to
be executed after the Effective Date, will be) duly executed and delivered by
Buyer and (with respect to documents to be executed after the Effective Date,
will) constitute valid and binding agreements of Buyer enforceable upon
Buyer in accordance with their respective terms and conditions.

11.1.3 All requisite action has been taken by Buyer to enter into this
Agreement and to consummate the transaction contemplated hereby.

11.1.4 To the best of Buyer’s knowledge, the execution, delivery of
performance of this Agreement and compliance with its terms will not conflict
with or result in the breach of any agreement, contract, law, judgment, order,
writ, injunction, decree, rule or regulation of any court, administrative agency
or other Governmental Authority of which Buyer has knowledge or notice, or
any other agreement, document or instrument by which Buyer is bound.
There are no claims, lawsuits or proceedings pending in any court or
Governmental Authority the outcome of which could materially adversely
affect Buyer's ability to perform its obligations under this Agreement.

11.1.5 Buyer has not filed any petition, nor been the party against
whom a petition has been filed in relation to any bankruptcy, insolvency,
request for reorganization, for the appointment of a receiver or trustee, or for
the arrangement of debt, nor to the best of Buyer’s knowledge, is any such
action threatened or contemplated.

11.1.6 Buyer has not retained any broker, agent or finder or paid or
agreed to pay any broker, agent or finder on account of this Agreement or the
transactions contemplated hereby.

11.1.7 Except as otherwise specifically provided herein, no consent,
waiver, license, order or permit of any Governmental Authority is required to
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be made or obtained by Buyer for the execution, delivery or performance of
this Agreement and the consummation of the transactions on the part of Buyer
contemplated hereby or thereby.

11.1.8 All necessary authorizations to borrow funds sufficient to allow
Buyer to perform all of its obligations under the Clearance Work Agreement
have been oblained as of the date hereof, all necessary funding and
appropriations sufficient to allow Buyer to close the purchase of the Railroad
Assets will be available on the respective Closing Dates, and all funding
necessary to enable Buyer to perform Buyer’s Clearance Work in accordance
with the Clearance Work Agreement will be available as Buyer’s Clearance
Work proceeds.

Representations, Warranties and_Covenants of Seller. Nothing in this

Section 11.2 shall apply to Labor Protection, a Labor Challenge or Environmental Matters. To
induce Buyer to enter into this Agreement, Seller hereby covenants with Buyer and makes the
following representations and warranties.
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11.2.1 Seller is a corporation validity existing and in good standing
under the laws of the Commonwealth of Virginia and is duly qualified to do
business in the Commonwealth of Massachusetts, and has the requisite
corporate authority to own its properties and to carry on its business as
currently conducted. Seller has the full power, right and authority to enter
into, execute, deliver, and perform the terms and conditions of this
Agreement.

11.2.2 This Agrcement, and the documents to be executed and
delivered by Seller in connection with the consummation of the transaction
contemplated by this Agreement, have been (or with respect to documents to
be executed after the Effective Date, will be) duly executed and delivered by
Seller and (or with respect to documents to be executed after the Effective
Date, will) constitute valid and binding agreements of Seller enforceable
upon Seller in accordance with their respective terms and conditions.

11.2.3 All requisite corporate action has been taken by Seller to enter
into this Agreement and to consummate the transaction contemplated hereby.

11.2.4 To the best of Seller’s knowledge, the execution, delivery and
performance of this Agreement and compliance with its terms will not conflict
with or result in the breach of any agreement, contract, law, judgment, order,
writ, injunction, decree, rule or regulation of any court, administrative agency
or other Governmental Authority of which Seller has knowledge or notice, or
any other agreement, document or instrument by which Seller is bound except
as may be provided in the Included Intangibles. There are no claims, lawsuits
or proceedings pending in any court or Governmental Authority the outcome
of which could materially adversely affect Seller's ability to perform its
obligations under this Agreement.
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11.2.5 Seller has not filed any petition, nor has been the party against
whom a petition has been filed in the last five (§) years in relation to any
bankruptcy, including, request for reorganization, for the appointment of a
receiver or trustee, or for the arrangement of debt, nor to the best of Seller’s
knowledge, is any such action threatened or contemplated.

11.2,6 Seller has not retained any broker, agent or finder or paid or
agreed to pay any broker, agent or finder on account of this Agreement or the
transaction contemplated hereby.

11.2,7 Except as otherwise specifically provided herein, no consent,
waiver, license, order or permit of any Governmental Authority is required to
be made or obtained by Seller for the execution, delivery or performance of
this Agreement and the consummation of the transactions on the part of Seller
contemplated hereby or thereby.

11.2.8 Except as disclosed by Seller to Buyer in writing prior o
Closing, there is no action or procecding pending or, to Seller's knowledge,
threatened challenging Seller's right, title and interest in and to the Subject
Property at law or in equity or the consummation and performance of the
transactions contemplated by this Agreement, which challenge, if successful,
would result in any material adverse effect upon any such transaction. -

11.2.9 None of the Railroad Lines has been abandoned or
discontinued, by Seller, and Seller has not filed a request for any such
abandonment or discontinuance with the STB or otherwise.

Representations, Warranties and Covenants of MBTA. To induce Seller to

enter into this Agreement, MBTA hereby covenants with Seller and makes the following
representations and warranties.
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11.3.1 MBTA is a body politic and corporate, and a political
subdivision of the Commonwealth of Massachusetts, is duly qualified to
conduct business in the Commonwealth of Massachusetts, and has the
requisite authority to operate passenger trains and to carry on its business as
currently conducted. MBTA has the requisite power, right and authority to
enter into, execute, deliver, and perform the terms and conditions of Sections
5.1.3, 5.14, 5.1.5, 5.2, 11.3, 11.5 12, and 13.4 of this Agreement (the “Joined
Sections”)

11.3.2 This Agreement, and the documents to be executed and
delivered by MBTA in connection with the consummation of the transaction
contemplated by this Agreement, have been (or with respect to documents to
be executed after the Effective Date, will be) duly executed and delivered by
MBTA and the Joined Sections and said documents to be executed and
delivered by MBTA in connection with the consummation of the transaction
contemplated by this Agreement (or with respect to documents to be executed
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after the Effective Date, will) constitute valid and binding agreements of
MBTA enforceable upon MBTA in accordance with their respective terms
and conditions.

11.3.3 All requisite action has been taken by MBTA to enter into the
Joined Sections and to consummate the transaction contemplated thereby.

11.3.4 To the best of MBTA's knowledge, the execution, delivery of
performance of the Joined Sections and compliance with their terms will not
conflict with or result in the breach of any agreement, contract, law, judgment,
order, writ, injunction, decree, rule or regulation of any court, administrative
agency or other Governmental Authority of which MBTA has knowledge or
notice, or any other agreement, document or instrument by which MBTA is
bound. There are no claims, lawsuits or proceedings pending in any court or
Govemnmental Awuthority the outcome of which could materially adversely
affect MBTA’s ability to perform its obligations under the Joined Sections.

11.3.5 MBTA has not filed any petition, nor been the party against
whom a petition has been filed in relation to any bankruplcy, insolvency,
request for reorganization, for the appointment of a receiver or trustee, or for
the arrangement of debt, nor to the best of MBTA’s knowledge, is any such
action threatened or contemplated.

11.3.6 MBTA has not retained any broker, agent or finder or paid or
agreed to pay any broker, agent or finder on account of this Agreement or the
transactions contemplated hereby.

11.3.7 Except as otherwise specifically provided herein, no consent,
waiver, license, order or permit of any Governmental Authority is required to
be made or obtained by MBTA for the execution, delivery or performance of
the Joined Sections and the consummation of the transactions on the part of
MBTA contemplated hereby.

114 Recal Property. There is no pending or, to Seller’s knowledge, threatened
condemnation or ather similar proceeding of any part of the Railroad Assets, except by Buyer.

11.5 Survival. All of the warranties and representations made by the Parties and
MBTA hereunder shall survive the Second Closing Date for a period of one year.

12. DEFAULT

12.1 Buyer Default. If Buyer fails to perform its obligations pursuant to this
Agreement at or prior to a Closing for any reason except the failure by Seller to perform
hereunder, or if prior to a Closing any one or more of Buyer’s representations or warranties are
breached in any material respect and such failure is not cured by Buyer within ten (10) business
days (or such longer period of time as may be reasonably required to cure such default, provided
that Buyer is acting with due diligence) following receipt of notice of such default from Seller,
Seller may elect to terminate this Agreement by giving Buyer written notice of such election prior
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to a Closing., In any such case, except as set forth below, Seller's sole and exclusive remedy shall
be to retain from the Deposit an amount equal to Seller’s reasonable third party costs associated
with the transaction described in this Agreement as agreed-upon liquidated damages in full
settlement of any and all claims arising under, or in any way related to, this Agreement and with
no further recourse against Buyer, either at law or in equity. If Buyer defaults after the First
Closing and Scller no longer holds the Deposit, Buyer shall pay to Seller as liquidated damages the
sums which Seller would have been permitted to retain out of the Deposit. Except as set forth in
Section 12,3, in no event shall Buyer be liable to Seller for money damages hereunder in excess of
$10,000,000.00, and (ii) Seller irrevocably waives any and all right to pursue specific performance
of the Agreement or any other legal or equitable remedy otherwise available to Seller.
Notwithstanding the foregoing, both Parties’ obligation to perform the Clearance Work, as
provided in and subject to Sections 4 and Buyer’s right to run the Additional Trains as provided in
and subject to Section 5.1.3, shall continue in full force and effect notwithstanding any
termination of this Agreement for any reason.

12.2  Seller Default. If Seller fails to perform its obligations pursuant to this
Agreement for any reason except the failure by Buyer to perform hereunder, or if prior to a
Closing, any one or more of Seller’s representations or warranties are breached in any material
respect, and such failure is not cured by Seller within ten (10) business days (or such longer period
of time as may be reasonably required to cure such default, provided that Seller is acting with due
diligence) following receipt of notice of such default from Buyer, Buyer may elect to terminate
this Agreement by giving Seller written notice of such election prior to a Closing. In any such
case, except as set forth below, Buyer's sole and exclusive remedy shall be money damages limited
to reimbursement for any reasonable third party expenses including, without limitation, fees paid
to lawyers, engincers, consultants and title examiners, reasonably incurred by Buyer in connection
with this Agreement and the transactions contemplated herein. Except as set forth in Section 12.3,
in no event shall Seller be liable to Buyer for money damages hcreunder in excess of
$10,000,000.00. Notwithstanding the foregoing to the contrary, Buyer may, by notice given no
later than thirty (30) days after such default (time being of the essence), waive its election to
terminate this Agreement and pursue money damages for reimbursement of third party expenses
and, instead, elect, as its sole and exclusive remedy, the remedy of specific performance. If Buyer
makes such election for specific performance, it is agreed that specific performance shall be of this
Agreement as a whole, including satisfaction of all preconditions to Seller’s obligations to close.
Notwithstanding the foregoing, both Parties’ obligation to perform the Clearance Work, as
provided in and subject to Section 4 and Buyer’s right to run the Additional Trains as provided in
and subject to Section 5.1.3, shall continue in full force and effect notwithstanding any termination
of this Agreement for any reason .

12.3 Reserved Remedies. Notwithstanding anything to the contrary contained in
this Agreement or the Clearance Work Agreement, Buyer, Seller and MBTA shall each be entitled
to pursue the remedy of specific performance of the respective rights and obligations contained in
Sections 4 and 5 of this Agreement. Further, Scller’s right to withhold the Deposit as set forth in
Section 3.3 shall not be construed as an admission that the Deposit provides an adequate remedy
at law in the event Buyer docs not complete Buyer's Clearance Work or cease operating the First
Stage Trains as set forth in Section 5.1.3. The Parties acknowledge that money damages may not
be an adequate remedy at law in such event, however, if (i) Seller elects not to pursue specific
performance, or (ii) the remedy of specific performance is not available or does not result in either
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(x) cessation of the First Stage Trains, or (y) completion of Buyer’s Clearance Work by that date
that is two (2) years later than the date set forth in Section 4.1 for the completion of Buyer’s
Clearance Work, Seller shall be entitled to, as liquidated damages and not as a penalty, the
aggregate out of pocket costs and expenses of Seller’s Clearance Work, in which case the First
Stage Trains may continue to run notwithstanding the lack of completion of Buyer’s Clearance
Work. The limitation on money damages identified in Section 12.1 shall not be a defense to
Seller's claim for specific performance of Buyer's Clearance Work. Further, the Parties
acknowledge that money damages may not be an adequate remedy at law in the event that Seller
fails to complete the Seller’s Clearance Work, however, if (i) Buyer elects not to pursue specific
performance, or (ii) the remedy of specific performance is not available or does not result in
completion of Seller’s Clearance Work by that date that is two (2) years later than the date set forth
in Section 4.2 for the completion of Seller’s Clearance Work, Buyer shall be entitled to, as
liquidated damages and not as a penalty, the aggregate out of pocket costs and expenses of Buyer's
Clearance Work. The limitation on money damages identified in Section 12.2 shall not be a
defense to Buyer's claim for specific performance of Seller's Clearance Work.

124  Survival. The provisions of this Section 12 shall survive termination of this
Agreement and delivery of the Deed or Deeds.

13, EMINENT DOMAIN

13.1 Attempted Taking: Purchase Price. Seller and Buyer hereby explicitly
acknowledge and agree that they are entering into this Agreement in licu of Seller’s taking of the
Railroad Assets by the exercise of Buyer's power of eminent domain. Buyer and Seller further
agree that the Purchase Price is equal to the amount that Buyer would have been obligated to pay
to Seller, including both state and federal relocation assistance and benefits, for the condemnation
of the Railroad Assets in the condition the Railroad Assets are to be delivered to Buyer under this
Agreement. In the event that Buyer elects, from time to time, to take all or any part of the Railroad
Assets by eminent domain, the full amount payable by Buyer to Seller in such event, including
both state and federal relocation benefits and assistance, for the part of the Railroad Assets so
taken, shall be calculated on a pro rata basis based on the Purchase Price payable hereunder being
equal to the amount payable for a taking of all of the Railroad Assets and shall be allocated as near
as is reasonably possible to the allocation of the Purchase Price among the Railroad Lines and shall
be considered to be received in full satisfaction of the Purchase Price under this Agreement.

13.2 Compensatory Claims, Nothing contained herein shall be construed to
preclude Seller from prosecuting any claim directly against the condemning authority for the value
of the CSXT Easement in accordance with applicable law for any interests or properties belonging
to Seller other than the Railroad Assets and, provided, further, that nothing contained herein shall
be construed to create any interest or entitlement in Buyer to any and all funds payable to Seller for
such total or partial taking of the Subject Property or any taking of the Seller’s property.

13.3 Confirmatory Taking to Perfect Title. Nothing contained herein shall
preclude Buyer from exercising its eminent domain powers for any purpose with respect to the
Subject Property nor shall this Agreement be construed to limit Buyer’s ability to record a
“Confirmatory Order of Taking” for the First Closing Assets following the First Closing and for
the Second Closing Assets following the Second Closing; provided, however, that such exercise
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shall not modify, amend, limit or restrict the CSXT Easement, the Operating Agreement, the
Clearance Work Agreement, any Other Operating Rights, or the rights and obligations of the
parties hereto under this Agreement and, provided, further, that any such exercise shall be done at
no cost or expense to Seller.

13.4 Circumstances Following Eminent Domain Taking. Any acquisition by

Buyer or MBTA of the Railroad Assets by eminent domain shall not excuse either Buyer or Seller
from the performance of their respective Clearance Work obligations under Article 4 hereof,
which shall be separate from any such eminent domain taking or takings. In the event that Buyer
or MBTA takes any of the First Closing Assets by eminent domain, then at such time, Seller and
Buyer shall execute the Operating Agreement, Buyer or MBTA shall reserve the CSXT Easement
to Seller, and Seller shall deliver to Buyer or MBTA those items listed in Sections 2.5.1(1l),
2,5.1(jii) and 2.5.1 (xii), but neither Party shall be responsible for any other deliveries pursuant to
Section 2.5. In the event that Buyer or MBTA takes any of the Second Closing Assets by eminent
domain, then at such time, Buyer or MBTA shall reserve the CSXT Easement to Seller. At the
First Closing, Buyer and Seller shall execute and deliver to the other Party the Turnover Plan and
the Operating Agreement. In no event may the exercise of eminent domain affect the Operating
Agreement or the Clearance Work Agreement. Notwithstanding anything to the contrary contained
herein, Buyer and MBTA shall not exercise eminent domain powers with respect to the Boston
Main Line unless all preconditions to the Second Closing have been met, including without
limitation the Intermodal Operating Relocation and Buyer’s Clearance Work,

13.5 Condemnation by Others. If proceedings in eminent domain are instituted
with respect to the Railroad Lines or any portion thereof, by any governmental entity so
authorized, other than Buyer or MBTA, in which the potential award exceeds $200,000.00, either
Party may terminate this Agreement by written notice to the other Party, whereupon (i) subject to
Section 3.3, the Deposit then being held by the Seller shall be returned forthwith, (ii) except as
hereinafter set forth, all obligations of the Parties hereto shall cease and (iii) this Agreement shall
be void and without recourse to the Parties. Notwithstanding the forcgoing, both Parties’
obligation to perform the Clearance Work, as provided in and subject to Section 4 and Buyer’s
right to run the Additional Trains as provided in and subject to Section 5.1.3, shall continue in full
force and effect notwithstanding any termination of this Agreement for any reason. In the event
that the potential award is $200,000.00 or less, the Partics shall proceed under this Agreement, in
which event Seller shall, at the Closing, assign to Buyer its entire right, title and interest in and to
any condemnation award, and Buyer shall have the sole right after the Closing to negotiate and
otherwise deal with the condemning authority in respect of such matter. An eminent domain
taking by Buyer or MBTA shall be governed by the prior provisions of this Article 13.

14, DISCLAIMER OF WARRANTY

EXCEPT AS MAY BE EXPRESSLY SET FORTH IN THE DEED, BILL OF SALE
AND/OR THIS AGREEMENT, BUYER HEREBY ACKNOWLEDGES THAT THE RAILROAD
ASSETS WILL BE TRANSFERRED AS IS, WHERE IS AND WITH ALL FAULTS, DEFECTS
AND CONDITIONS OF ANY KIND, NATURE OR DESCRIPTION AS OF THE CLOSING
.DATE, AND THAT THERE HAVE BEEN NO REPRESENTATIONS, WARRANTIES,
GUARANTEES, STATEMENTS OR INFORMATION, EXPRESSED OR IMPLIED,
PERTAINING TO SUCH PROPERTY, THE VALUE, DESIGN OR CONDITION THEREOF, ITS
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MERCHANTABILITY OR SUITABILITY FOR ANY USE OR PURPOSE OR ANY OTHER
MATTER WHATSOEVER, MADE TO OR FURNISHED TO BUYER BY SELLER OR ANY OF
ITS OFFICERS, AGENTS OR EMPLOYEES, EXCEPT AS OTHERWISE SPECIFICALLY

PROVIDED HEREIN.
15. CONDITION OF PROPERTY

Except as may be expressly set forth in the Deed, Bill of Sale and/or this Agreement,
and subject to the rights of termination and rescission expressly set forth herein that are exercisable
prior to the Closing, Buyer agrees to accept and purchase the Railroad Assets, without warranty,
except as otherwise specifically provided for herein, “as is, where is,” as of the Effective Date,
subject to reasonable wear and tear.

16. NOTICES

All notices required or permitted hereunder shall be in writing and shall be served on
the parties at the addresses set forth below. Any such notices shall, unless otherwise provided
herein, be given or served: (i) by depositing the same in the United States mail, postage paid,
certified and addressed to the party to be notified, with return receipt requested, (ii) by overnight
delivery using a nationally recognized overnight courier, (iii) by personal delivery, or (iv) by
facsimile, evidenced by confirmed receipt. Notice deposited in the mail in the manner hereinabove
described shall be effective on the third (3rd) business day after such deposit. Notice given in any
other manner shall be effective only if and when received by the party fo be notified between the
hours of 8:00 a.m. and 5:00 p.m. of any business day with delivery made after such hours to be
deemed received the following business day. A Party’s address may be changed by written notice to
the other party; provided, however, that no notice of a change of address shall be effective until
actual receipt of such notice. Copies of notices are for informational purposes only, and a failure to
give or receive copies of any notice shall not be deemed a failure to give notice. Notices given by
counsel to Buyer shall be deemed given by Buyer and notices given by counsel to Selier shall be
deemed given by Seller.

Notices to Seller shall be sent to:

CSX Transportation, Inc.
500 Water Street—J150
Jacksonville, FL 32202-5184
Atin: Kim Bongiovanni, Esq.

with copy to:
Peter J. Shudtz, Esq.
CSX Corporation
Suite 560 National Place
1331 Pennsylvania Avenue, N.W,
Washington DC 20004

Notices to Buyer shall be sent to:
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Executive Office of Transportation
Ten Park Plaza

Boston, MA 02116-3974

Attn: Secretary

and a copy to:

17.

Foley Hoag LLP

155 Seaport Boulevard
Boston, MA 02210

Attn: Jacob N. Polatin, Esq.

Notices to MBTA shall be sent to:
[add address)

And a copy to:

Goulston & Storrs P.C,

400 Atlantic Ave.

Boston MA 02110

Attn: James A. Aloisi, Esq.

MERGER
The delivery of the Deed for a particular Railroad Line by Seller, and Seller’s

performance of its obligations with respect to such Railroad Line, and the acceptance thereof by
Buyer, shall be deemed to be a full performance and discharge of every agreement and obligation
contained herein with respect to such Railroad Line except as otherwise expressly provided herein.

18,

ENVIRONMENTAL MATTERS; ENVIRONMENTAL CONDITION OF THE
RAILROAD ASSETS

18.1 Definitions. As used in this Section 18 and elsewhere in this Agreement,

the following terms shall have the meanings provided below.
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18.1,1 Environmental Law means any applicablc federal, state or
local law, statute, code, ordinance, rule, regulation, administrative or judicial
order (whether unilateral or consented 10) or other requirement relating to the
environment, Hazardous Materials or natural resources and includes, without
limitation, the Comprehensive Environmental Response, Compensation and
Liability Act (“CERCLA”), 42 U.S.C. § 9601 et seq., the Hazardous Materials
Transportation Act, 49 U.S.C. § 1801 et seq., the Resource Conservation and
Recovery Act (“RCRA”), 42 U.S.C. § 6901 et seq,, the Clean Water Act, 33
U.S.C. § 1251 et seq., the Clean Air Act, 33 U.S.C. § 260! et seq., the Toxic
Substances Control Act, 15 U.S.C. § 260] et seq., the Federal Insecticide,
Fungicide, and Rodenticide Act, 7 U.S.C. § 136 et seq., the Oil Pollution Act
of 1990, 33 U.S.C. § 2701 et seq., and Massachusetts General Laws ¢, 21E, as
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such laws have been amended or supplemented, and the rules and regulations
promulgated thereunder, and all analogous state or Jocal statutes.

18.1.2 Environmental Claim means any and all administrative,
regulatory or judicial actions, suits, judgments, demands, directives, claims,
liens, investigations, proceedings or written or oral notices of noncompliance
or violation by or from any person alleging liability of any kind or nature
(including liability or responsibility for the costs of enforcement proceedings,
investigations, cleanup, governmental response, removal or remediation,
natural resource damages, property damages, personal injuries, medical
monitoring, penalties, contribution, indemnification and injunctive relief)
arising out of, based on or resulting from (1) the presence or Release of, or
exposure to, any Hazardous Material at any location, or (2) the failure to
comply with any Environmental Law.

18.1.3 Hazardous Material means any material, substance or waste,

" in whatever form, classified, characterized, designated or otherwise regulated

18.2

as hazardous, toxic, corrosive, flammable, reactive, infectious, radioactive, a
pollutant or a contaminant or words of similar meaning or effect under any
Environmental Law and includes, without limitation, petroleum, petroleum
products, asbestos, urea formaldehyde and polychlorinated biphenyis.

18.1.4 Release means any actual or threatened release, spill, leaking,
pumping, pouring, emission, emptying, discharge, dumping, deposit, disposal,
arrangement for disposal, injection, escaping, leaching, dispersal or migration
into or through the environment.

Environmental Penmits; Representations and Warranties.

18.2.1 On or before the First Closing Date, the Parties shall develop a
list of all permits under Environmental Laws used in, or necessary for, the
Business or the ownership and operation of the Railroad Assets
(“Environmental Permits”) (and all pending applications for any such
Environmental Permits, the “Environmental Schedulc”). Buyer
acknowledges that, except as provided herein, Seller makes no guarantee,
representation or warranty regarding the physical or environmental condition
of the Subject Property, and Seller expressly disclaims any and all obligation
and liability to Buyer regarding any defects which may exist with respect to
the condition of the Subject Property. Notwithstanding the foregoing, subject
to Section 18.2.3 below, Seller represents and warrants that, except as
disclosed on Exhibit H, Seller has no knowledge of any notices, claims or
assessments regarding any environmental conditions affecting the Subject
Property that would be the basis for imposing any liability on the owner of the
Subjcct Property.

18.2.2 Not later than ten (10) days after the Effective Date, Seller
shall have used commercially reasonable efforts to make available to Buyer
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all malerial reports, investigations, studies, audits, tests, reviews or other
analyses relating to the presence or Release of Hazardous Materials or the
Environmental Laws conducted by or in the possession of Seller
(“Environmental Reports®) in relation to the Railroad Assets. Seller makes
no warranties or representations about the accuracy or completeness of the
Environmental Reports; provided, that subject to Section 18,23 below, Seller
has no actual knowledge that any Environmental Report is inaccurate in any
material respect. The Environmental Reports shall be furnished to Buyer
pursuant a mutually satisfactory confidentiality agreement.

18.2.3 Seller’s representations and warranties in Sections 18.2,1 and
18.2.2 above are made to the knowledge of said Seller, said knowledge being
limited to the actual knowledge of D. Kevin Hurley, Director of Real Estate
Services for CSX Real Property, Inc. and such other persons as the parties
may mutually agree, without undue investigation or inquiry. If and to the
extent Buyer has, as of the Closing, knowledge that any of said
representations or warranties is untrue and nevertheless elects to close, then
Seller’s representations and warranties shall be deemed modified by such
knowledge of Buyer. In addition, no action or claim may be madc upon any
such representation or warranty after ten (10) years from the date of the
Closing with respect to the portion of the Subject Property covered by said
representation and warranty, and in any event Seller’s liability for breach of
said representations and warranties shall be deemed limited to and modified
by the provisions of Section 18.9 herein,

Environmental Inspections.

18.3.1 After the execution of this Agreement by all of the Parties, and
prior to the Closing, Buyer and/or its agents shall be permitted 1o have access
to the Railroad Assets for the purposes of conducting Due Diligence regarding
the presence or Release of Hazardous Materials or other matters pertaining to
Environmental Laws, subject to the Right of Entry Agreement and an
environmental testing and evaluation methodology to be agreed between the
Parties. Buyer hereby acknowledges that Seller has not authorized physical
testing of the Railroad Assets pertaining to the Release of Hazardous
Materials or other maiters pertaining to Environmental Laws.

18.3.2 With regard to such environmental testing programs, Seller
reserves the right to monitor and approve in its sole and absolute discretion all
physical procedures in the conduct of any environmental assessments, tests,
studies, measurements or analyses performed by or for Buyer in or on the
Railroad Assets pursuant to Section 18.3.1 hereof. The Parlics agree that
Buyer has not yet submitted a request to Seller to conduct environmental
testing. Buyer shall: (a) notify Seller in writing no less than five (5) days prior
to initiating any such environmental work; (b) keep Seller fully apprised of the
progress of, and procedures followed with respect to, all such environmental
work; and (c) fully cooperate with all reasonable requests of Seller in
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undertaking and carrying out such work. Buyer shall deliver to Seller, at no
cost to Seller, within twenty (20) days after receipt, copies of all final results,
assessments, reporis and studies, whether of an envirommental nature or
otherwise, resulting from any (ests or inspections conducted by Buyer.

18.3.3 If the presence or Release of Hazardous Materials relating to
the Railroad Assets is revealed by the Environmental Reports, the studies and
tests conducted by Buyer pursuant to this Agreement or other information, in
an amount and/or concentration beyond the minimum acceptable levels
established by current applicable governmental authorities, or, if Buyer is
otherwise, in its sole discretion, unwilling to accept the environmental
condition of the Railroad Assets as a result of such Environmental Reports,
tests or assessments, Buyer may elect to terminate this Agreement pursuant to
Section 8.3.1 hereof,

184 As Is Purchase. If Buyer elects not to secure environmental tests or
inspections, or if Buyer does not, pursuant to Section 8.3.1 hereof, elect to terminate this
Agreement afer receipt of test results, Buyer shall take the Subject Property “as is” at Closing and,
subject to Section 18.5, releases all rights or claims against Seller relating to such condition or for
any costs of remediation or cure of any environmental condition, including without {imitation
claims for contribution with respect to third party claims,

18.5 Cost Sharing. If Buyer does not elect to terminate this Agreement pursuant
to this Section 18, Seller shall remain liable for, and shall reimburse Buyer for, fifty percent (50%)
of the actual out of pocket costs incurred for remediation of the Subject Property during the first
ten (10) years after an applicable Closing, with respect to the property conveyed pursuant to said
Closing, upon the following conditions:

(a)  Such remediation shall have becn required to respond to the presence
or Release of Hazardous Materials which was present or had been
released prior to the date of an applicable Closing, with respect to
property conveyed pursuant to said Closing, except to the extent
caused or contributed to by Buyer;

(b)  Buyer shall pay for the other fifty percent (50%) of such remediation
costs;

()  Buyer shall have provided Seller with all reasonably requested
relevant information regarding the nature and extent of the condition
requiring remediation and reasonable documentation as to the costs of

remediation;

(d  Seller's total aggregate reimbursement hereunder shall not exceed
$8,500,000.00;

(e) Seller shall not be responsible for any single remediation claim or
occurrence costing less than $50,000.00;
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® Seller’s obligations for reimbursement shall cease and be null and void
from and afier ten (10) years after the date of an applicable Closing,
with respect to property conveyed pursuant to said Closing; and

(g) Buyer shall have the right to allocate Seller’s contribution for
remediation to such portions of the Subject Property as Buyer may
elect in its sole and absolute discretion. For example, Buyer may elect
to allocate all of Seller's contribution to the South Coast Lines.

18.6 Claims Against Third Parties: Notwithstanding anything in this Agreement
to the contrary, the Partics reserve any and all rights that they may have against third parties under
statutory and/or common law, including the Environmental Laws, pertaining to the environmental
matters addressed in this Section 18 and/or the environmental condition of the Railroad Assets,
including but not limited to the presence or Release of Hazardous Materials in, on, under, from, to
or about the Railroad Assets. In the event that a third party brings a contribution claim against
Seller relating to a claim against that third party brought by Buyer or MBTA, any payments by
Seller with respect to such third party contribution claims shall reduce, on a dollar for dollar basis,
the maximum contribution by Seller under Section 18.5 or liability of Seller under Scction 18.8.

18.7 Exceptions, Section 14 and Section 15 of this Agreement shall not apply to
the environmental condition of the Railroad Assets and/or the environmental matters addressed in

this Section 18,

18.8 Liabilities for Breach of Representations and Warranties. As set forth in

Scction 18.2, Seller’s liability for breach of representation or warranty therein shall, in any event,
be limited to a total of $8,500,000.00, less any amounts payable by Seller pursuant to Section 18.5
or 18.6. By way of illustration and example, if Seller is liable for damages of $1,000,000.00 for
breach of a representation or warranty, Seller shall be liable for the entire $1,000,000,00
attributable to said breach, whereupon its total liability for cleanup costs under Section 18.5 shall
be reduced to $7,500,000.00.

18.9 Survival. The provisions of this Section 18 shall survive Closing and the
delivery of the Deed hereunder.

19. MISCELLANEQUS PROVISIONS

19.1 Rights and Remedies Cumulative: Waiver. Except as expressly provided

herein, the rights and remedies of the parties to this Agreement, whether provided by law or by this
Agreement, shall be cumulative, and the exercise by either Party of any one or more of such
remedies shall not preclude the exercise by it, at the same or different times, of any other such
remedies for the same default or breach or of any of its remedies for any other default or breach by
the other Party. No failure of either Party to exercise any right or power under this Agreement, or
to insist upon strict compliance with the provisions of this Agreement, and no custom or practice
of either party at variance with this Agreement, shall constitute a waiver of such Party’s right to
demand exact and strict compliancc by the other Party with the terms and conditions of this

Agreement.
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19.2 Severability. If any term of this Agreement or the application thereof to any
person or circumstance shall, to any extent, be determined by a court of competent jurisdiction to
be invalid or unenforceable, the remainder of this Agreement, or the application of such term to
persons or circumstances other than those as to which it is invalid or unenforceable, shall not be
affected thereby, and this Agreement shall otherwise remain in full force and effect.

193 Controversy. In the event of any controversy, claim or dispute between the
Parties hereto affecting or relating to the purposes or subject matter of this Agreement, the
prevailing Party shall be entitled to recover from the non-prevailing Party all of its expenses,
including, without limitation, reasonable attorneys' fees and costs.

19.4 Successors and Assigns. This Agreement shall inure to, and be binding
upon, the Parties and their respective successors and assigns. Neither Party may assign its rights
hercunder without the written consent of the other Party provided, however, that (i) Buyer may (x)
assign its rights and obligations hereunder to the MBTA, and (y) designate one nominee or several
nominees to take title to the Railroad Assets or any part thereof] provided however, in either such
event, Buyer shall not be released from any of its abligations or liabilities hereunder, and (ii) Seller
may assign its rights in the CSXT Easement pursuant to Section 2.4.1. Any assignee or nominee
of Buyer as provided in subclauses (x) and (y) above shall be required to join in this Agreement as
provided in Section 7.2,

19.5 Tax Free Exchange. Notwithstanding anything contained herein to the
contrary, Buyer acknowledges that Seller may eclect to designate the Subject Property as
relinquished property to consummate a like-kind exchange or reverse like-kind exchange under
Section 1031 of the Internal Revenue Code of 1986, as amended (an “Exchange”) with respect to
property that Seller will acquire either prior to or within one hundred eighty (180) days after
Closing (the “Replacement Property”). In the event that Seller designates the Subject Property as
relinquished property to consummate an Exchange with respect to the Replacement Property
through the use of a qualified intermediary (the “Imtermediary”) and/or Exchange
Accommodation Titlcholder (“EAT"), Buyer shall cooperate (at no cost to Buyer) in structuring
the transaction as an Exchange for the benefit of Seller and Buyer agrees to render all required
performance under this Agreement to either the Imtermediary or the EAT (cither the
Intermediary or the EAT referred to herein as the “Assignee”) o the extent reasonably directed
by Seller and to accept performance of all of Seller's obligations (except Seller’s obligation to
permit the Additional Trains and to perform Seller’s Clearance Work both of which Seller shall
remain responsible for) by the Assignee. Buyer consents to the assignment of this Agreement by
Seller to an Assignee in connection with an Exchange. Buyer agrees that performance by the
Assignee will be treated as performance by Sejler, and Seller agrees that Buyer's performance to
the Assignee will be treated as performance to Seller., No assipnment of rights under this
Agreement to an Assignee shall effect a release of Seller from obligations under this Agreement.
In the event an Exchange should fail to occur for whatever reason, the sale of the Subject Property
shall nonetheless be consummated pursuant to this Definitive Agreement. Seller agrees that: (i)
the Closing shall not be delayed or affected by reason of the Exchange, nor shall the
consummation or accomplishment of the Exchamge be a condition precedent or condition
subsequent to Seller’s obligations under this Agreement; (ii) the Exchange shall not affect or
diminish Seller's or Buyer's rights under this Agreement; (iii) Buyer shall not be required to
acquire or hold title to any real property for purposes of consummating the Exchange; and (iv)
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Buyer shall incur no additional liability or expense to effectuate the Exchange, Seller shall
promptly reimburse Buyer for any of Buyer's actual, out-of-pocket costs incurred in connection
with the Exchange and its aclivities under this section. Buyer makes no representations or
guarantees to Seller that the transaction contemplated under this provision will result in any
particular tax treatment to Seller or will qualify as an exchange under Section 1031 of the Internal
Revenue Code. Seller hereby unconditionally guarantees the full and timely performance by the
Assignee of each and every one of the representations, warranties, indemnities, obligations and
undertakings of the Assignee. As guarantor, Seller shall be treated as a primary obligor with
respect to these representations, warranties, indemnities, obligations and undertakings, and, in the
event of breach of this Agreement, Buyer may proceed directly against Seller on this guarantee
without the need to join the Assignee as a party to any action against Seller. Seller unconditionally
waives any defensc that it might have as guarantor that it would not have if it had made or
undertaken these representations, warranties, indemnities, obligations and undertakings directly. In
the event of the breach of any representations, warranties, obligations and undcrtakings by Seller
or the Assignee, or in the event of any claim upon any indemnity of Seller or the Assignee
(whether the representation, warranty, indemnity, obligation or undertaking is express or implied),
Buyer's exclusive recourse shall be against Seller,

19.6 No Brokers. Buyer and Seller each represent and warrant to each other that
it has dealt with no broker, finder or other person or entity in connection with the transactions
contemplated by this Agreement and each party shall indemnify and hold harmless the other party
against any liability, claim, loss, damage, cost or expense (including reasonable attorney's fees and
disbursement) suffered as a result of the foregoing representation being, or being alleged to be,
false.

19.7 Survival. The provisions of this Agreement that expressly contemplate
performance after the Closing shall survive the Closing and shall not be deemed to be merged into
or waived by the instruments of Closing.

19.8 Entirety and Amendments. This Agreement embodies the entire agreement
between the Parties and supersedes all prior agreements and understandings relating to the
Railroad Assets. This Agreement may be amended or supplemented only by an instrument in
writing executed by the Party against whom enforcement is sought.

19.9 Time. Time is of the essence in the performance of this Agreement,

19.10 Construction. This Agreement shall be construed as a whole and in
accordance with its fair meaning. The premises hercinbefore stated are incorporated as a part of the
Agreement. Captions and organizations are for convenience only and shall not be used in
interpreting this Agreement or construing meaning. Whenever the words “including”, “include” or
“includes” are used in this Agreement or the Closing documents, they shall be interpreted in a non-
exclusive manner as though the words “without limitation” immediately followed the same.
Masculine, feminine, or neuter gender and the singular and the plural number, shall each be
considered to include the other whenever the context so requires. If any Party consists of more than
one person, each such person shall be jointly and severally liable.
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19.11 Calculation of Time Periods. Unless otherwise specified, in computing any
period of time described herein, the day of the act or event after which the designated period of
time begins to run is not to be included and the last day of the period so computed is to be
included, unless such last day is a Saturday, Sunday or legal holiday for national banks in the
Commonwealth of Massachusetts, in which event the period shall run until the end of the next day
which is neither a Saturday, Sunday, or legal holiday. The last day of any period of time described
herein shall be deemed to end at 5:00 p.m,

19.12 Execution in Counterparts. This Agreement may be executed in any number
of counterparts, each of which shall be deemed to be an original, and all of such counterparts shall
constitute one Agreement. To facilitate execution of this Agreement, the Parties may execute and
exchange facsimile counterparts of the signature pages, provided that executed originals thereof
are forwarded to the other Party on the same day by any of the delivery methods set forth in
Section 16 other than facsimile.

19.13 Further Assurances. In addition to the acts and deeds recited herein and
contemplated to be performed, executed and/or delivered by either Party at Closing, each Party
agrees 10 perform, execute and deliver, but without any obligation to incur any additional liability
or expense, on or after the Closing any further deliveries and assurances as may be reasonably
necessary to consummate the transactions contemplated hereby.

19.14 Designated Representative. Seller has designated Stephen P. Crosby
(“Seller’s Designated Representative”) and Buyer has designated Thomas Cahir, Deputy
Secretary of Buyer (“Buyer’s Designated Representative®) to act as a liaison between Seller and
Buyer, respeclively, in connection with this Agreement. Whenever any approval, acceptance,
consent, direction or action of one party is required pursuant to this Agreement, the requesting
Party shall send to the other Parly’s Designated Representative a written notice requesting same,
which notice shall: (i) describe in detail the matter for which such approval, acceptance, consent,
direction or other action of the responding Party is requested; (ii) be accompanied by a copy of any
contract, agreement or other document to be executed by the responding Party evidencing such
approval, consent, acceptance, direction or action of requesting party; and (iii) be accompanied by
such other documents, written explanations and information as may be reasonably necessary to
explain the request fully and completely. The Designated Representative will communicate the
responding Party’s response to any such requests to by the requesting Party.

19.15 Prohibition of Third Parly Beneficiaries. Nothing herein expressed or
implied is intended to or shall be construed to confer upon or to give any person, firm, partnership,

corporation or governmental entity other than the parties hereto and their respective legal
representatives, successors and assigns, any right or benefit under or by reason of this Agreement,

19.16 Publicity. Neither Party shall issue any press release or otherwise make a
public statement with respect to this Agreement or the transactions contemplated hereby without
the prior approval of the other Parly except as may be required by applicable laws, in which case
the Parties shall use their best efforts to consult with each other regarding the content of any such
press release or statement prior to its release.
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19.17 Exhibits. The Exhibits attached herelo are hereby incorporated as integral
parts of this Agreement.

—~

19.18 Goveming Law. This Agreement shall be interpreted and enforced in
accordance with the laws of the Commonwealth of Massachusetts and applicable federal law.

19.19 Venue. Any action or proceeding brought hereunder shall be brought
exclusively in the United States District Court situate in Boston, Massachusetts, unless such court
lacks subject matter jurisdiction in which case any action or proceeding may be brought in any
state court situate in Boston, Massachusetts,

19.20 No Recording. This Agreement shall not be recorded by either Party:.

19.21 Effective Date. This Agreement shall not be in force or effective (nor shall
the parties be obligated to start Clearance Work or permit Additional Trains to run) unmtil it is
executed by the Parties and the MBTA and the MBTA Board of Directors votes to approve this
Agreement. If said conditions to effectiveness are not met by October 10, 2008, either Party may
elect to terminate this Agreement, in which case this Agreement shall be deemed never to have
been effective and shall be null and void with respect to all obligations, including without
limitation, Clearance Work and Additional Trains.

SIGNATURES ON FOLLOWING PAGES
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IN WITNESS WHEREOF, Buyer has cansed this Agreement to be signed the
Jo™ day of October, 2008, in triplicate, each of which shall be considered an original.

APPROVAL AS TO FORM

THE COMMONWEALTH OF
MASSACHUSETTS, ACTING BY
AND THROUGH THE EXECUTIVE
OFFICE OF TRANSPORTATION AND
PUBLIC WORK
SDAVEY

\ . A

Géneral Counsel

MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY
only for the purposes of the joining

in Sections 5.1.3, 5.1.4, 5.1.5, 5.2, 11,3,
11.5, 12 and 134,

By: -

Name:
Title:

PROVAL AS TO FORM:
A Genezhl Counsel

Signature Page to Definitive Agreement

# 5640575_v1

Name: Qurmeh Crio 1o
Title: Sccrduny o TanSes Ardnan = 3 Pdhe W

CSX TRANSPORTATION, INC,

By: %W

Name: Lisa Mancini
Title: Vice President, Strategic
Infrastructure, Initiatives




EXHIBIT A
The Rallroad Lines

# 5626059_v7 49



EXHIBIT A

EOT/CSXT Asset List
FACILITY SEGMENT TOTAL FACILITY
(See Notes) LENGTH / AREA
Mile Posts Miles
From To
1. | BOSTON MAIN LINE
(Boston to Worcester)
South Station to CP Cove 0.0 1.12
CP Cove to BPY / ALS* 1.12 3.10 1.98
Main Line @ BPY / ALS (See Note 2)* 3.10 4.80 1.70
BPY to Newton (Riverside)* 4.80 10.83 6.03
Newton (Riverside) to Framingham* 10.83 21.38 10.55
Framingham 21.38 2240 1.02
Framingham to Worcester 2240 44.30 21,90
Total 0.00 44,30 44.30
2. | GRAND JUNCTION BRANCH From To
(Boston to Chelsea)
a. | BPY 1o Boston Engine Terminal (BET) 0.00 2.70 2.70
b. | Valley Track@BET* 2.70 295 0.25
¢. | BET to Chelsea* 2.95 5.70 2.75
d. | Chelsca to East Boston {as CSXT’s interest 5.7.0 7.87 2.17
may appear)
Total 7.87
3. | SOUTH COAST LINES
a. ( New Bedford Secondary
Cotley to New Bedford (excluding New 13.40 31.80 17.40
Bedford Yard)
North Dartmouth Industrial Track (also 6.0
known as the Watuppa Branch) (as CSXT’s
interest may appear)
b. | Fall River Secondary
Myricks to Fall River / State Line 0.00 14.20 14.20
Total 376
BOSTON TERMINAL RUNNING
4. | TRACK
Southampton St. to W. First Strect 0.00 0.80 0.80
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FACILITY SEGMENT TOTAL FACILITY
(See Notes) LENGTH / AREA
W. First Street to Summer (including those 0.80 1.10 030
portions of the W. First Street Yard shown on
Exhibit A-1)
Summer to BMIP* 1.10 2.25 1.15/2.2
Total
NOTE:
1. The Railroad Lines are shown in more detail on the plans attached as Exhibit A-1.

2, The Parties acknowledge that the Second Closing, and the transaction with Harvard shall be
coordinated s0 as (o preserve to Seller (by way of a retained easement) the continued right to
operate over the portion of the Boston Main Linc passing through Beacon Park Yard (Parcel

C-1, as the same may be redesignated).

* Segments marked with an asterisk are not owned by CSXT and are inciuded solely for the
convenience of EOT. CSXT makes no warranty of ownership or title to these segments, and

reserves any Other Operating Rights therein,
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EXHIBIT A-1
Railroad Line Plans

[to be developed pursuant to Section 8.3,2]
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EXHIBIT B

Beacon Park Yard Plan
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EXHIBIT C
Deleted

# 5626059_v7 55



EXHIBIT D

Non-Foreign Certification
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NON-FOREIGN CERTIFICATION

Section 1445 of the Internal Revenue Code provides that a transferee (or buyer) of a U.S. real
property interest must withhold tax if the transferor (or seller) is a foreign person. To inform the’
transferee that withholding of a tax is not required in connection with the transfer of a U.S. real
property interest by CSX Transportation, Inc. (“Seller”), the undersigned being duly authorized
hereby certifies as to the following on behalf of Seller:

1. Seller is not a foreign corporation, foreign partnership, foreign trust, foreign estate or
non-resident alien individual (as those terms are defined in the Internal Revenue Code
Section 1445 and regulations promulgated thereunder or under other provisions

applicable thereto),
2. The U.S. Taxpayer Identification Number of Seller is [ 1 .
3 The office address of Seller is

The undersigned understands that this Certification may be disclosed to the Internal Revenue
Service and that any false statement contained herein could be punished by fine, imprisonment or

both.

Under penalties of perjury, the undersigned declares that he/she has cxamined this
certification and, to the best of his/her knowledge and belief, it is tiue, correct and complete, and
further declares that he/she has authority to sign this document on behalf of Seller.

Date; , 2008.

[Title]
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EXHIBIT E

DESIGNATION OF PERSON
RESPONSIBLE FOR TAX REPORTING
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DESIGNATION OF PERSON RESPONSIBLE
FOR TAX REPORTING UNDER
INTERNAL REVENUE CODE SECTION 6045

The undersigned is hereby designated as the person who will make the
information return and furnish the statement to the transferor as required under Section 6045 of the
Internal Revenue Code of 1986, as amended.

The undersigned, hereby acknowledges that he, she or it is responsible for making and
fumishing such return and staternent and agrees to do so and agrees to retain this document for four
years following the close of the calendar year during which the closing of the transaction described
below occurs. The undersigned further acknowledges that the transferee named below and its
counsel are relying on this designation and the fulfillment of the undersigned’s obligations hereunder
as discharging any and all obligations they might otherwise have under Internal Revenue Code 6045.

The undersigned hereby acknowledges that he, she or it is either the person responsible for
closing the transaction, the attorney for the transferee, the attorney for the transferor, the title or
escrow company, or the mortgage lender, in each case within the meaning of any applicable
regulations under the Intcrnal Revenue Code Section 6045.

Name and Address of Transferor:  CSX Transportation, Inc.
500 Watcr Street
Jacksonville, FL 32202

Name and Address of Transferee:  The Commonwealth of Massachusetts,
acting by and through the Executive
Office of Transportation
Ten Park Plaza
Boston, MA

Address and Other Information
Necessary to Identify the Property: See Exhibit A attached hereto

Date: Asof » 2008 DESIGNATED PERSON

Print Name

Signature
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EXHIBIT A
TO
TAX REPORTING

Description of Real Estate
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EXHIBIT F

Clearance Work Agreement

[Note: to be in form as executed contemporaneously with this Agreement]
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Execution Copy

CLEARANCE WORK AGREEMENT

THIS CLEARANCE WORK AGREEMENT (this “Agreement™) is made this 10" day of
October, 2008, by and between The Commonwealth of Massachusctts acting by and through its
Executive Office of Transportation and Public Works (BOT™), having offices at 10 Park Plaza,
Suite 3170, Boston, MA 02116, and CSX Transportation, Inc, (“CSXT"), a Virginia corporation
having offices at 500 Water Street, Jacksonville, Florida 32202. .

WHEREAS, CSXT and EOT have entered inta a Definitive Agreement of even date
herewith (the “Definitive Agreemen ;"), pursuant to which, among other thmgs, CSXT agreed to
sell and BEOT agreed to purchasé ceﬂam interests of CSXT;

WHEREAS, pursuant to the Definitive Agreement, the parties each agreed to be
responsible for performing certain clearance work, including providing a minimum vertical
clearance of 21°0", along the Berkshire and Boston Subdivision, Albany Division between
MP158.80 and MP 32,70, as more specifically described in Section 1 below (hereinafter referred
to as the "Project"), provided, however, that in the event 21'0" is not feasible in some Jocations,
clearance of not less than 20°8" shall be established, subject to mutual agresment based upon the
ability to accommodate doublestack trains, taking into account relevant engineering and safety
standards; -

. WHEREAS, EOT's sponsorship of the Project will provide high productivity, low cost
transportation for transport of domestic and international cargo to manufacturers and distributors
which operate in and through the Commonwealth;

WHEREAS, safety is CSXT's and BOT's first priority for the Project;

WHEREAS, EOT and CSXT have agreed to undertake certain portions of the Project in,
order to complete all design and construction aspects of the Project; and

WHEREAS, to assist BOT and CSXT in identifying those costs and responsibilities
required ‘to undertake the final design and construction activitics of the Pro,)ect the parties agree
to the preparation and execution of this Agreement,

NOW, THEREFORBE, in consideration for the agreements and mutual undertakings and
covenants made in this Agreement, and other good and valuable consideration, the receipt and
sufficlency of which are hereby acknowiedged, EOT and CSXT hereby agree as _follows:

1. Allocation and Conduct of Work

11 CSXT Work., CSXT shall perform, or cause to be performed, at its sole expense,
the work described on Exhibit A for the projects identified as “CSXT Projects” set forth
on Exhibit B (the “CSXT Work™). BOT agrees that CSXT’s obligation to perform (or
cause to be performed) the CSXT Work, shall be subject to CSXT"s right to perform (or
cause to bo performed) the CSXT Work in such manner as, and to provide all such,
services that, CSXT deems necessary or appropriate (whether or not specified by Exhibit
A) to preserve and maintain its property and operations, without impairment or exposure
to liability of any kind and, in compliance with all applicable federal, state and local
statutes, laws, bylaws, rules and regulations and CSXT's contractual obligations,
including, but not limited to, CSXT"’s existing or proposed third party agrcements and
collective bargaining agreements. CSXT shall commence the CSXT Work under this
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Execution Copy

Agreement following the issuance of all applicable federal, state and local permits,.
approvals and authorizations {the “CSXT Approvals”), CSXT shall use commercially
reasonable cfforts to obtain the CSXT Approvals at ils own cost and expense and shall
promptly deliver a copy of any such permit, approval or authorization to BOT. The
initiation of any work by CSXT pursuant to this Agreement, including, but not limited to,
the issuance of purchase orders or bids for materials or services, shall constitute
commencement of work for the purposes of this Section. All work to be performed by
CSXT shall be completed no later than August 31, 2012, unless the parties mutually
agree to extend such date. ' T

12  The EOT Work. EOT shall perform, or cause to be performed, at its sole -
expense, the work described on Bxhibit C for the projects identified as “EOT Projects” an
Exhibit B (the-“BOT Work™ and togsther with the CSXT Work, the “Clearance Work™),
provided, however, thet the Pittsfield Bridge shall be governed by Sestion 4.3.5 of the
Definitive Agreement.. BOT shall perform (or cause to be performed) the BOT Work, in
compliance with all applicable federal siate and local statues, laws, bylaw, rules and
regulations, BOT shall commence the BOT Work under this Agresment following the
issuance of all applicable federal, state and local permits, approvals and authorizations
(the “BOT Approvals™), All work to be performed by ‘BOT shall conclude no later than
August 31, 2012, unless the parties mutually agree to extend such date

Special Provisions. BOT shall observe and abide by, and ghall require its contractors

(“Coniractors") to observe and abide by the terins, conditions and provisions set forth in Exhibit
D to this Agreement (the “Special Provisions™). To the extent that EOT performs the BOT Work
itself, EOT shall be deemed a Contraclor for purposes of this Agreement.

3.

Appropriations. ‘The parties represent to each other that all necessary funding and, in the

case of EOT, authorizations, are, or at the time they are needed will be, available sufficient to
allow each party to perform its obligations under this Agreement,

4,

Obligation to Perform,

4.) Bach party agrees to complete the Clearance Work for which it is responsible in a
good and workmanlike manner using materials of a commercially reasonable quality, In

" the ovent that a party (the “Non-Performing Party") fails to complete a specific clement

of its Clearance Work in the manner and by the time provided for in this Agreement
(including Exhibit B hereto), the other Party (the “Performing Party™) may send a written
notice {a “Default Notice") to the Non-Performing Party which notice shall deseribe in
reasonable detail the Non-Performing Party’s failure to complete, or failure. to meet
agreed-io time requirements with respect to the progress of, the specific element of its
Clearance Work. In the event that the Non-Performing Party fails to remedy its default
within fourteen (14) days after the Performing Party has sent a Default Notice, the
Performing Party may, at lts efection, suspend performance of the Clearance Work for
which it is responsible until such time ag the Non-Performing Party cures its default.

42  If the Non-Performing Party fails to cure its default within sixty (60) days after
the Performing Party’s having sent a Default Notice, the Performing Party may file an
action in any court of competent jurisdiction in accordance with the provisions of Section
13.13 of this Agreement requesting such relief and damages as it may deem appropriate

- Including, without limitation, specific performance and the payment of its reasonable
legal fees incurred in connection with enforcing the Non-Performing Party's obligations
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" to perform the Clearance Work. Nothing contained in the foregoing provisions of this
Section 4.2 shall modify, amend or supersede the provisions of Sections 4.3 or 12.3 of the
Definitive Agreement.

5. Basements and Licenses.

5.}  Lioenses and Permits. Each party shall use its commercially reasonable efforts to
acquire all necessary licenses, permits.and easements required for completion of its part
of the Clearance Work, BOT agrees to use its reasonable efforts, consistent with its
statutory and constitutional obligations, to assist CSXT and/or its affiliates in obtaining
all penmts and approvals from all federal, slato, municipal or local govemmental bodics,
ageno:es, authorities, departments, commissions, boards and instrumentalities to complete
" the CSXT Work, CSXT agrees to use its reasonable efforts to assist BOT and/or the
Massachusetts Bay Transportation Authority ( the “MBTA") in obtzining all permits and
approvals form all federal, state, municipal or local governmental bodies, agencics,
authoritics, departments, commissions, boards and instrumentalities to complete the EOT
Work. BOT shall cause MBTA fo use iits reasonable efforts to assist CSXT and/or its
affiliates in obtaining all penmts and approvals from a)] federal, state, mumcxpal or local
governmental bodies, agencies, authorilies, departments, commissions, boards and
instrumentalities to complete the CSXT Work,

52 Temporary Construction Licenses. Insofar as CSXT has the right to do so,
CSXT hercby grants BOT a nonexclusive license to access and cross CSXT"s property, to
the extent necessary for the EOT Work (excluding ingress or egress over public grade
crossings), along such routes and upon such terms as may be defined in that certain Right
of Entry Agreement (the “Righy of Entry Agreement”) entered into in connection with the
Project in the form attached as Exhibit E.

53 Easements, Insofar as CSXT has the right to do so, CSXT shall grant, without
warranty to BOT, permanent easements for the use and maintenance of any portion of an
BOT Project wholly or partly on CSXT property, if any, on terms and conditions and for
nominal consideration . Upon request by CSXT, BOT shall fumish to CSXT descriptions
and plat plans for the easements,

6. Responsibili is fo U ke Final and Construction
Contracts/Activitics, Except as may be otherwise specifically provided in Section 4.3.5 of the
Definitive Agreement, BOT will assume all cost incurred for the EOT Work, provided, however,
Paragraph B of Scction X of Exhibit D hereto shall govern the allocation of flagging costs with
respect to sites constituting part of the EOT Work, CSXT will assumé all costs incurred for the
CSXT Work for the sites involving track lowering,

7. Maintenance of Completed Construction. Upon completion of the Project, CSXT will
maintain the track and associated facilities within the Project limits and located on CSXT
propesty, to a standard appropriate to its use and in a manner consistent with any operating
agreement then in effect betweon the MBTA and CSXT, so’long as such track and associated
facilities are owned by, in use by, and not abandoned by CSXT.

8. Insurance, In addition to the insurance that cach party requires of its Contractors, each
party shall purchase and maintain, or require its Contractors to purchase and maintain, insurance
in compliance with the insutance requirements in the Right of Bniry Agreement. Neither party
nor thelr respective Contractors shall commence work on the Project until such policy or policies
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have been submitted to and approved by the other party, which approval shall not be
unreesonably withheld, conditioned or delayed.

9.

Indemnification. .

9.1  EOT Indemnification Generally. To the maximum extent permitted by
applicable law, BOT shall cause its Coniractors to indemnify, defend, and hold CSXT
and its affiliates harmless from and against all claims, demands, payments, suits, actions,
judgments, settiemnents, and damages of every nature, degroc, and kind (including direct,
indirect, incidental, and punitive damages), for any injury to or death to any person(s)
(incliding, but not limited to the employees of CSXT, its affiliates, EOT or lts
Contractors), for the loss of or damage to any property whatsoever (including but not
limited to property owned by or in the care, custody, or control of CSXT, its affiliates,
EOT or its Contractors), and environmental demages and any related remediation brought
or recovered against ' CSXT and its affiliates, arising directly or indirectly from the
negligence, recklessness or intentional wrongful misconduct of the Contractors, EOT,
and their respecuve agents, employees, invitees, contractors, or its ‘contractors® agents,
cmployees or invitees in the performance of work in connection with the Project or
activities incidental thereto, or from their presence on or about CSXT’s praperty. The
foregoing indemnification obligation shall not be limited to the insurance coverage
required by this Agreement, except to the extent required by law or otherwise expressly
provided by this Agresment.

9.1.2 EOT Compliance m‘th Laws, BOT shall comply, and shall require its
Contractors to comply, with any federal, state, or local laws, statutes, codes, ordinances,
rules, and regulations applicable to its construction and maintenance of the Project, The
Contractors shall indemnify, defend, and hold CSXT and its affiliates harmless with
respect to any fines, penalties, liabilities, or other consequences arising from breaches of
this Section,

9.1.3 CSXT Affiliates, For the purpose of this Section 9, CSXT's affiliates
include CSX Corporation and all entitics, directly or indirectly, owned or coatrolied by or
under common control of CSXT or CSX Corporatlon and their respectwe officers,
directors, employees and agents,

9.1.4 EOT Notice of Incim BOT and its Contractor shail notify CSXT
promptly of any loss, damage, injury or death arising out of or in connection with the
EOT Work. .

9.1.5 Survival, The provisions of this Section 9 shall survive the termination or
expiration of this Agreement,

9.2. CSXT Indemnification Gencrally. To the maximum extent permitted by
applicable law, the CSXT and its contractors shall indemnify, defend, and hold EOT
harmless from and against all claims, demands, payments, suits, actions, judgments
settlements, and damages of every nature, degree, and kind (including direct, indirect
incidental, and punitive damages), for any injury to or dcath to any person(s) (including,
but not limited to the employees of BOT and the MBTA, its affiliates, CSXT or its
Contractors), for the loss of or damage to any property whatsoever (including but not
limited to property owned by or in the care, custody, or control of BOT, the MBTA,
CSXT or its Contractors), and environmental damages and any related remediation
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brought or recovered against EOT and its affiliates, arising directly or indirectly from the
negligence, recklessness or intentional wrongful misconduct of the Contractors, CSXT,

. and their respective agents, employees, invitces, contractors, or its contractors® agents,
employees or invitees in the performance of work in connection with the Project or
activities incidents] thereto, or from their presence on or about BOT or the MBTA's
property. The foregoing indemnification obligation shall not be limited to the insurance
coverage required by this Agreement, except to the extent required by law or otherwise
expressty provided by this Agreement,

9.2,1 CSXT Compliance with Laws, CSXT shall comply, and shall require its
Contractors to comply, with any federal, state or local laws, statutes, codes, ordinances,
rules, and regulations applicable to its construction and maintenance of the Project. The
Contractors shall indemnify, defend and hold BOT znd its affiliates harmless with respect .

. to any fines, penalties, hablhhes, or other consequences arising from breaches of this
Scotion, ’

922 CSXT Notice of Incidents. CSXT, its Affiliates and its Contractors shall
notify EOT promptly of any loss, damage, injury or death arising out of or in connection
with the CSXT Work, -

923 Survivel The provision of this Section 9 shall survive the termination
or expiration of this Agreement.

10.  Capacity, EOT recognizes and acknowledges that the construction and operation of any
clearance improvements must not interfere with or impede CSXT's ability to conduct existing
and future freight service as well as the ability to maintain its track/s and other facilities.

11, Independent Contractor.

11.1.1 CSXT and Independent Contractors, The parties agreo that neither BOT
nor its Contractors shall be deemed either agents or independent contractors of CSXT,
Except as otherwise provided by this Agreement (including the Exhibits hereto), CSXT
shall exercise no control whatsosver the employment, discharge, compensation of, or
services rendered by BOT or its Contractors, or the construction practices, procedures,
and professional judgment employed by its Contactor to complete the Project.

- Notwithstanding the foregoing, this Section 11 shall in no way affect the absolute
authority of CSXT to prohibit BOT or its Contractors or anyone from entering CSXT's
property, or to require the removal of eny person from its property, if it determines, in its
sole discretion, that such person is not acting in a safe manner or that actual or potential
hazards in, on or about the Projoct exist,

11.1.2 BOT and Independent Contractors. The parties agree that neither CSXT
nor its Contractors shall be deemed cither agents or independent coniractors of EOT.
Bxcept as otherwise provided by this Agreement (including the Exhibits hereto), BOT
shall exercise no control whatsoever over the employment, discharge, compensation of,
or services rendered by CSXT or its Contractors, or the construction practices, procedures
and professional judgment employed by its Contractor to complete the Project.
Notwithstanding the foregoing, this Section 11 shall in no way affect the absolute
authority of BOT to prohibit CSXT or is Contractors or anyone from entering BOT's
property, or to require the removal of any person from its property, if it determines, in its
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sole discretion, that such person is not acting in a sal'e manner or that actual or potential
hazards in, on or about the Project exist.

12. Notices. All notices required or permitted hereunder shail be in writing and shall be
served on the partics at the addresses set forth below. Any such notices shall, unless otherwise
provided herein, be given or served: (i) by depositing the same in the United States mail, postage
paid, certified end addressed to the party fo be notified, with return receipt tequeslod. (ii) by
ovemight delivery using a nationally recognized overnight courier, (lii) by personal delivery, or
(iv) by facsimile, .evidenced by confirmed receipt. Notice deposited in the mail in the manner
hercinabove described shall bo effective on the third (3rd) business day after such deposit, Notice
given in any other manner shall be effective only if and when received by the party to be notified
between the hours of 8:00 a.m, and 5:00 p.m. of any business day with delivery made after such
hours to be deemed received the following business day. A party’s address may be changed by
written notice to the other party; provided, however, that no notice of a change of address shall be
cffective until actual receipt of such notice. Copies of notices are for informational purposes
only, and a failure to give or receive copies of any notice shall not be deemed a failure to give
notice. Notices given by counsel to BOT shall be deemed given by EOT and notices given by
counsel to CSXT shall be deeméd given by CSXT.

Notices to CSXT shal] be sent to:

CSX Transportation, Inc,
500 Water Street - J150
Jacksonville, FL 32202-5184
Attn: Kim Bongiovanni, Bsqg.

with copy to:

Peter J. Shudtz |

CSX Corporation

Suite 560 National Place

1331 Pennsylvanja Avenue, N.W.
Washington DC 20004

+ Notices 1o EOT sha-ll be sent to:

Executive Office of Transportation
Ten Park Plaza

Boston, MA 02116-3974

Attn, Secretary

13. Miscellancous Proyisions.

13.1  Rights and Remedies Cumulative: Waiver. Except as expressly provided herein,
the rights and remedies of the parties to this Agreement, whether provided by law, by this
Agreement, or by the Definitive Agreément,, shall be cumulative, and the exercise by
* either party of any one or more of such remedies shall not preclude the exercise by i, at
the same or different times, of any other such remedies for the same default or breach or
of any of its remedies for any other default or breach by tho other party, No failure of
cither party o exercise any right or power under this Agreement or the Definitive
Agrecment, or to insist upon strict compliance with the provisions of this Agreement, or
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the Definitive Agreement, and no custom or practice of elther party at variance with this
Agreement, or the Definitivé Agreement,, shall constitute a waiver of such party’s right
to demand exaot and strict compliance by the other party with the ferms and conditions of
this Agreement or the Definitive Agreement,.

132 Severability., If any term of this Agreement or the application thereof to any
person or circumstance shall, to eny extont, be determined by a court of competent
jurisdiction to be invalid or unenforceable, the remainder of this Agrecment, or the
application of such tenm fo persons or circumstances other than those as to which it is
invalid or unenforceable, shall not be affected thereby, and this Agreement shall
otherwise remain in full force and effect.

133 Controversy, In the event of any confroversy, claim or dispute between_ the
parties hereto affecting or relating to the purposes or subjeot matter of this Agreement,
the prevailing party shall be entitled to recover from the non-prevailing, party all of its
expenses including, without limitation, reasonable attorneys' fees and costs.

134  Successors and Assigns, This Agreement shall inure to, and be binding upon, the
parties and their respective successors and assigns. Neither party may assign its rights
hereunder without the written consent of the other party.

13.5 EBntirety and Amepdments, This Agreement and the Definitive Agreement
embody the entire agreement between the parties and superscdes all prior agreements and
understandings relating to the Clearance Work. This Agreement may bs amended or
supplemented only by an instrument in writing executed by the party against whom
enforcement is sought.

136 Time. Time is of the essence in the performance of this Agreement.

13,7 Construction, This Agreement shall be construed as a whole and in accordance
with its fair meaning. The premises hercinbefore stated arc incorporated as a part of the
Agreement, Captions and organizations are for convenience only and shall not be used in
interpreting this Agreement or construing meaning. Whenever the words “including”,
“Include” or “includes” are used in this Agresment, they shall be interpreted in a non-
exclusive manner as though the words “without limitation” immediately followed tlie
same, Masculine, feminine, or neuter gender and the singular and the plural number, shall
each be considered to include the other whenever the context so requires. If any party
consists of more than ong person, each such person shall be jointly and severally liable,

13.8  Ekeccution in Counterpaits. This Agresment may be executed in any number of
counterparts, each of which shall be deemed to be an original, and all of such
counterparts shall constitute one Agreement, To facllitate execution of this Agreement,
the partics may execute and exchange facsimile connterparts of the signature pages.

13.9  Prohibition of Third parfy Beneficiaries, Nothing herein expressed or implied is
intended to or shall be construed to confer upon or to give any person, fim, partnership,
corporation or governmental cutity cther than the parties hereto and their respective legal
representatives, successors and assigns, any right or benefit under or by scason’ of this
Agrecment,
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13.10 Publicity. Neither party shatl issue any press release or otherwise make a public
statement with respect to this Agreement or the transactions contemplated hereby without
the prior approval of the other party except as may be required by applicable laws, in
which case the parties shall use their best offorts to consult with cach other regarding the
content of any such press release or statemenl prior to its release.

13.11 Exhibits, The Exhnb:ts attached herelo are hereby mcorporated ] mtegral parts
of this Agreement

13 12 Governing Law. This Agreoment shall be mtetprcted and enforced in accordance
with the laws of Massachusetts and applicable federal law. .

13.13 Venue. Any action or procecding brought hereunder shall be brought exclusively
in the United. States District Coust situate in Boston, Massachuseits, unless such court
lacks subject matter jurisdiction in which case any aclion or proceeding may be brought
in any state court situate in Boston, Massachusetts.

13,14 No Recording. This Agreement shall not be recorded b} cither party, .

[Signatures appear on the following page.]



IN WITNESS WHEREOF, the parties hereto have executed this Agreement by their
respective duly authorized officers as of the date and year first above written.

CSX Transportation, Inc,

The Comnionwealth of Massachusetts by and throngh its

The qemﬁzzm@'mmpomﬁon and Public Works
By: \ |

Signature Page to Clearance Work Agreement

# 5640850_v1
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EXHIBIT A

1. Preparation of Final Design Construction Packages. CSXT will complete the final design
of all plans, specifications and contract documents to accomplish CSXT Work at sites identified

a8 requiring track lowering. All engineering and operating requirements of CSXT and BOT wili
be included and addressed as part of the contract plans, specifications and documents, CSXT
reserves the right to utilize the services of a contracted engineering consultant to prepare the final
plans, specifications and contract documents and crcate any required construction packages,

2. of. Proj . CSXT, and/or it consultant, will obtain all
Project approvals and permits prior to the advexﬂsmg and award of the construction packages,
including approval of the Massachusetts Highway Dopartment.
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EXHIBIT B
: , EOT/MHD Projects

Tawn

T : ,,
*W-21-8

L NI N o 2 o . . 2...' , .-:

VHD Project:
i ';n _'.-

LI O iy

58 BHdpe

¥*Designates a project not covered by Chapter 634 of the Acts of 1971; all other are
Chapter 634 Projects )

+ Reference is made to Section 4.3.5 of .the Definitive Agreement of even date, as
entered into by and between the parties to this Clearance Work Agreement.

’ CSXT Projects

MA B SXT Town Roadway » Method
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Method

*Designates a project not covered by Chapter 634 of the Massachusetts Acts of
1971; all other projects are Chapter 634 projects - :
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EXHIBIT C

1. Preparation of Final Design Construction Packages. BOT will complete the final design
of all plans, specifications and contract documents to accomplish the BOT Work at sites

identified as requiring bridge raising, superstructure replacement or are an active Massachusetts
Highway Department Project sile. All engineering and operating requirements of CSXT and
BOT will be included and addressed as part of the contract plans, specifications and documents,
BOT reserves the right to utilize the services of a contmacted engineering consultant to prepare the
final plans, specifications and contract documents and create any required construction packages.

2, Obtaining of Project Approvals/Permits. EOT and/or its consultant, will obtain all
Project approvals of CSXT for any construction itemns impacting CSXT operations, employees or
customers. : N
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EXHIBIT D
SPECIAL PROVISIONS
AUTHORITY OF CSXT ENGINEER

CSXT’s designated representative shall have final authority in all matters affecting the
safe maintenance of CSXT operations and CSXT property, and his or her approval shall
be obtained by BOT or its Contractor for methods of construction to avoid interference
with CSXT operations and CSXT property and &li other matters contempleted by the

Agreoment and these Special Provisions. :

INTERFERENCRE WITH CSXT OPERATIONS

A.  EOT or its Contractor shall arrange and conduct its work so that there will be no
interference with CSXT operations, including train, signal, telephone and
telegraphic services, or damage to CSXT"s property, or to poles, wires, and other
facilities of tenants on CSXT’s property or right-of-way. BOT or its Contractor
shall store materials 80 as to prevent {respassers from causing damage to trains,
or CSXT property. Whenever EOT Work is likely to affect the operations or
safety of trains, the method of doing such work shall first be submitted to the
CSXT representative for approval, but such approval shall not relieve BOT or its
Contraclor from liability in connection with such work,

B. If conditions arising from or in connection with the BOT Work require that
immediate and unusual provisions be made to protect train operation or CSXT’s
property, BOT or its Contractor shall make such provision, If the CSXT
representative determines that such provision is insufficient, CSXT may, at the
expense of BOT or its Contractor, require or provide such provision as may be
deemed necessary, or cause the EOT Work to cease immediately.

NOTICE OF STARTING WORK. EOT or its Contractor shall not commence any work
on, over or abutting CSXT property or nghts—of-way until it has complied with the
following conditions:

A. Notify CSXT in writing of the date that it intends to commence BOT Work on the ]
Project. Such notice must be received by CSXT at least ten businegs days in
advance of the date EOT or its Contractor proposes to begin BOT Work on
CSXT property. The notice must refer to this Agreement by date. If flagging
servioe is required, such notice shall be submitted at least thirty (30) business
days in edvance of the date scheduled to commence the BOT Work!

B. Obtain authorization from the CSXT Representative to begin the EOT Work on,
over or abutting CSXT property, such authorization to include an outline of
specific conditions with which it must comply. .

C. Obtain from CSXT the names, addresscs and telephone numbers of CSXT’s

personnel who must receive notice under provisions in the Agreement. Where
more than one individual is designated, the area of responsibility of each shall be
specified.

*
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CHANGES TO UTILITIES

A. No temporary or permanent changes to wire lines or other facilities (other than third
party fiber optic cable transmission systems) on CSXT property that are
considered necessary lo the BOT Work are anticipated, If any such changes are,
or become, necessary in the opinion of CSXT or BOT such changes will bo
covered by appropriate revisions to the plans. EOT or Contractor shall be
responsible for arranging for the relocation of the third party fiber optic cablo
transmission systems, at no cost or expense to CSXT. .

B, Should EOT or Contractor desire any changes in additio.n to the a.bovc, then it shall
make separate arrangements with CSXT for such changes to be accomplished at
- BOT or Contraclor’s expense. .

HAUL ACROSS RAILROAD

A. If BOT or Contractor desires access across"CSXT property or tracks at other than
an existing and open public road crossing in or incident to the BOT Work, EOT
or Contractor must first obtain the permission of CSXT and shall execute a
license agreement or right of entry satisfactory to CSXT, wherein BOT or
Contractor agrees to bear all costs and liabilities related to such access.

B. EOT and Contractor shall not cross CSXT"s property and tracks with vehicles or
equipment of any kind or character, except at such crossing or crossings as may
be permitted pursuant to this section. .

COOPERATION AND DELAYS

" A, EOT_may not charge any costs or submit any claims against CSXT for hindrance or

delay caused by railroad traffic; work done by CSXT or other delay incident to or
nccessary for safe maintenance of railroad traffic; or for any delays due to
compliance with these Special Provisions. |

B. EOT and Contractor understand and agres that CSXT does not assame any
responsibility for work performed by others in connection the EOT Work. EOT
and Contractor further understand and agree that they shall have no claim
whatsoever against CSXT for any inconvenience, delay or additional cost
incurred by BEOT or.Contractor on account of operations by others,

STORAGE OF MATERIALS AND EQUIPMENT

EOT and Contractor shall not store their materials or equipment on CSXT"s property or -
where thoy may potentially interfere with CSXT"s operations, unless BOT or Contractor
has reccived CSXT rcpresentative’s prior written permission. BOT and Contractor
understand and agree that CSXT will not be liable for any damage to such materials and
equipment from any cause and that CSXT may move, or require BOT or Contractor to
move, such material and equipment at EOT"s or Contractor’s sole expense, To minimize
the possibility of damage to the railroad tracks resulting from the unauthorized use of”

equipment, all grading or other construction equipment that is left parked near the tracks
unattended by watchmen shall be immobilized to the extent feasible so that it cannot be

_moved by unauthorized persons.
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VIl CONSTRUCTION PROCEDURES

A,

B.

General
1.

Blasting

Construction work on CSXT property shall be subjt;ct to CSXT's
inspection and approval.

Construction work on CSXT property shall be in accord with CSXT’s
Right of Bntry Agreement and these Special Provisions,

Commonwealth shall ensure that Contractor executes the Right of Entry
Agreement, which will, among other things, encompass the terms and
rules of the CSXT Safe Way manual, which EOT and Contractor shall be
required to obtain from CSXT, and that Contractor observes any other
instructions furnished by CSXT or CSXT's representative.

1. BOT or Contractor shall obtain CSXT representative’s prior written

approval for use of explosives on or adjacent to CSXT property. If
permission for use of explosives is granted, EOT or Contractor must
comply with the following:

Blasting shall be done with light charges under the direct

_ supervision of a responsible officer or employee of EOT or
Contractor.

b. Blectric detonating fuses shall not be used because of the

possibility of premature explosions resulting from operation of
two-way train radios.

¢. No blasting shall be done without the presence of an authorized

representative of CSXT, At least ten (10) days' advance notice
to CSXT representalive is required to arrange for the presence of
an authorized CSXT representative and any flagging that CSXT
may require. ' '

EOT or Contractor must have at the Project site adequate
equipment, labor and materifals, and allow sufficient time, to (i)
clean up (at EOT"s expense) debris resulting from the blasting
without any delay to trains; and (ii) correct (al BOT g expense)
any track misalignment or other damage to CSXT"s property
resulting from the blasting, as directed by CSXT representative,
without delay to trains, If BOT g or Confractor's actions result in -
any loss, including without limitation, personal injury or
property damage, or delay of any trains, including Amtrak
passenger trains, BOT shall bear the entire cost thereof and shal)
indemnify and hold CSXT harmless from and against any and all
liability arising therefrom.
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e, BOT and Contractor sl;all not store explosives on CSXT propesty,
2. CSXTI's representative will:

a. °  Determine the approximate Jocation of trains and advise EOT or
Contractor of the approximate amount of time available for the
blasting operation and clean-up.

b. Have the anthority to order discontinuance of blasting if, in his
or her opinion, blasting is too hazardous or is not in accord with
thess Special Provisions.

MAINTENANCE OF DITCHES ADJACENT TO CSXT TRACKS

EOT or Contractor shall maintain all ditches and drainage structures free of silt or other
obstructions that may result from their operations. EOT or Contractor shall provide
. erosion contro] measures during the BOT Work and use methods that accord with
appliceble state standard specifications for road and bridge construction, inoluding either
(1) silt fence; (2) hay or straw barrier; (3) berm or temporary ditches; (4) sediment bagin;
(5) aggregate checks; and (6) channel lining, All such maintenance and repair of
damages due to BEOT's or Contractor’s operations shall be performed at BOT’s expense.

FLAGGING / INSPECTION SERVICE

A.  'CSXT has sole authority to determine the need for flagging required to protect its
operations and property. In general, flagging prolection will be required
whenever BOT or Contractor or their equipment are, or are likely to be, working
within fifty (50) feet of l{ve track or other track clenrances specificd by CSXT, or
over tracks,

"B. Except as set forth in Section 4.3.5 of the Definitive Agreement of even date
between the partics, BOT shall reimburse CSXT directly for all costs of flagging
that is required on account of construction within, over or abulting CSXT
property shown on the plans, or that is covered by an approved plan revision,
supplemental agreement or change order, except for the costs of flag protection
associated with those bridges transferred to the Commonwealth pursuant to

" Chapter 634 of the Acts of 1971 of the Commonwealth of Massachusetts, as
amended. CSXT shall, fo the extent required by said Chapter 634, assume the
costs of flag protection for EOT Work undertaken for those bridges that are
subject to said Chapter 634,

C. EOT or Contractor shall give a minimum of ten (10) days™ advance notice to CSXT
representative for anticipated need for flagging service, No work shall be
undertaken until the flag person(s) is/are at the job site. If it is necessary for
CSXT to adverttise a flagging job for bid, it may take up to ninety (90) days to
obtain this service, and CSXT shall not be liable for the cost of delays
attributable to obtaining such service.

D. CSXT shall have the right to assign an individual to the site of the Project where
the EOT Work will be performed to perform inspection service whenever, in the
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opinion of CSXT representative, such inspection may be necessary. EOT shall
reimburse CSXT for the costs incurred by CSXT for such inspection service,
Inspection serv:ce shall not relieve EOT or Contractor from liability for the BOT
Work.

E. CSXT shall render invoices for, and BOT shall pay for, the actual pay rate of the
flagpersons and inspectors used, If the rate of pay that is to be used for inspector
or flagging service iz changed before the BOT Work is started or during the
progress of the work, whetlier by law or agreoment between CSXT and iis
employees, or if the tax rates on labor are changed, bills will be rendered by
CSXT and paid by EOT using the new rates. EOT and Contractor shall perform
their operations that require flagging protection or inspection service in such a
manner and sequence that the cost of such will be as cconomical as possible.

UTILITY FACILITIBS ON CSXT PROPERTY

EOT shall arrange, upon approval.from CSXT, to have any utility facilities on or over
CSXT property changed as may be necessary to provide clearances for the proposed
trackage for the performance of the BOT Work. _ .

CLEBAN-UP

ECT or Contractor, upon compietion of the EOT Work, shall remove from CSXT's
property any temporary grade crossings, any temporary erosion control measures used to
controf drainage, all machinery, equiprhent, surplus materials, falsework, mbbish, or
temporary buildings belonging to EOT or Contractor. EQT or Contractor, upon
completion of the EOT Work, shall leave CSXT property in neat conditxon, satisfactory

1o CSXT representative,

FAILURE TO COMPLY

If BOT or Contractor violate or fail to comply with any of the requirements of these
Special Provisions, then in addition to any remedies provided in the Agreement, at law,
or in equity, CSXT may (a) require EOT and/or Contractor to vacate CSXT property; and
(b) withhold monies due EOT and/or Contractor; () require BOT to withhold monies due
Contractor; or (d) cure such failure and BOT shall reimburse CSXT for the cost of curing
such failure.
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Exhibit £

Right of Entry

# 5642955 _vS
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CSX Transportation, Inc,
Temporary Right of Entry Agreement

THIS AGREEMENT, made and effective as of October 10, 2008, by and among CSX
TRANSPORTATION, INC,, a Virginia corporation, whose mailing address is 500 Water Street,
Jacksonville, Florida 32202 (“CSXT"), The Commonwealth of Massachusetts, acting by and through its
Executive Office of Transportation and Public Works (“BOT'"), whose mailing address is Ten Park Plaza,
Boston, MA 02116-3974 and [CONTRACTORY], a corporation organized under the Jaws of the State of

Massachusetts, whose mailing address is” (“Contractor,” and together with BOT,
“Licensee"). .
WITNESSETH:

WHEREAS, Licensee has requested permission to enter CSXT's property located on (i) the
_Boston Main Line between Boston and the new York State line (the “Boston Main Line”); (i) the Grand
Junction Branch betwecn Boston and Chelsea, Mile Post MP 00 to Mile Post MP 7.87 (the “Grand
Junction Branch™); (iii) the New Bedford Secondary Line, from the point of CSXT-owned property at
Cotoly (approximately MP 13.40) to the end of CSX-owned propesty at epproximatcly MP 31.80, and
that portion of the North Dartmouth Industrial Track owned by CSXT (MP 0.0 to MP. 6.0), together the
Fall River Secondary Line, from-M.P. 0.0 to the end of the CSXT-owned property within the
Commonwealth at approximately MP 14.20 (the “New Bedford Fall River Rail Properties” and the
Boston Terminal Running Track, Mile Post MP 00 to Mile Post MP 2.25, including the 1" Street Yard
" (the “Boston Terminal Running Track.” collectively, the “Property™), for the purpose of performing (A)
an inspection of the track and bridges on the Boston Main Line, Grand Junction Branch and Boston
Terminal Running Track, (B) a visual inspection only of the environmental conditions on the Property,
(C) the inspection of a signal bungalow on the Boston Main Line, and (D) the EOT Work, as defined in
that certain Clearance Work Agreement of even date herewith between EOT and CSXT, all of which is
related to the proposed Boston Commuter Rail project, and ail of which shall be performed as more
particularly described in Exhibit A, attached hereto and madec a part hereof (the “Project™); and

WHEREAS, CSXT is willing to grant to Licenses the limited right and permission to enter upon
the Property for the limilted purpose of performing the Project, .

NOW THEREFORE, CSXT hereby grants to Licensee the right and permission to enter upon
the Property for the purpose of performing said Project, subject to the terms and conditions set forth
below:

1. PROJECT: The Project shall be pcrfonned at the entire cost and expense of Licensee, in

_ accordance with good and sound engineering practices, to the satisfaction of CSXT's Division

' Bngineer, or his or her duly authorized representative (“Divigion Engineer”), and in a manner to

avoid accidents, damages, and unnecessary delays to or interference with train traffic of CSXT.

Prior to entry, Licensee shall notify the Division Engincer's representative and arrange for

ﬂaggmg protection in accordance with Sections 5 and 7 of this Agreement. Licensee shall not dig

in the bellast line or within tho tracks loading influence area, or otherwise disturb the track

structure, One on-site supervisor of Licensee ard Licensec's employees, agents, contractors and

other representatives (collectively, “Agents™) shall maintain in bis or her possession a copy of this
Agreement at all times during Licensee’s occupation of the Property.



2.

2.5

2.2,

. INDEMNITY:

To the extent permitted by law, Licensee hereby assumes risk of, and Contractor agrecs
to indemnify, defend, protect and save CSXT and CSXT's Affiliates harmless with
respect to any and all reasonable attorneys' fees, liability, claims, demands, payments,
suits, actions, recoverics, penaltics, costs, legal expenses, judgments, settlements and
damages of every nature, degree, and kind (inciuding direct, indirect, consequential,
incidental, and punitive damages); for;

2.1.1 personal injury, including, but not limited to bodily injury to or death of any
person or persons whomsoever, including the agents, servants, Affiliates or
employees of the parties;

212  the loss or damage to any property whatsoever, including property owned or in
the care, custody or contro] of the panies hereto or their respective Affiliates;

2.1.3 any eaviromnental damage caused by Licensee and any related remediation
brought or recovered against CSXT or any of its Affiliates in connection
therewith; and

2.14 any and all other losses or.damages;

arising directly or indirectly from the presence of Licensee or its Agents on or about the
Property, whether or not attributable in whole or part to the negligence, gross negligence,
or intentional misconduct of CSXT or its Affiliates. Notwithstanding the foregoing, in no
event shall Licensee be responsible under this Section 2 for reasonable attorneys' fees,
liability, claims, demands, payments, suits, actions, recoveries, penalties, costs, legal
expenses, judgments, scitlements and damages of any nature, degreo, and kind (including
direot, indireet, consequential, incidental, and punitive damages) arising out of conditions
disclosed by Licensee’s activities hercunder but not caused by Licensce. In the event that
any claim is made against CSXT for which Contractor is responsible hereunder, CSXT
shall endeavor to notify Contractor in writing within five (5) days afier CSXT has
received notice of such claim and Contractor shall have the opportunity to defend such
claim with counsel reasonably acceptable to CSXT, provided, however, that failure to -
provide notice within such time shall not invalidate CSXT"s rights hercunder.

The parties waive any and all right or opportunity to contest the enforceability of this
Section and agree that, in tho ovent this Section, or any part of this Section, is found
unenforceable by the final, unappealable judgment of a court of competent jurisdiction,
this Section shalt be construed so as to be enforceable to the maximum extent permitted
by applicable law. . )

2.2.1 Licensee shall comply with any federal, state, or local laws, statules, codes,
ordinances, rules and regulations applicable to its presence or performance of any
activity on the Property and Contractor agrees to indemnify, defend, and hold
CSXT and its Affiliates harmless with sespect to any fines, penalties, liabilities,
or other consequences for its failure to so comply.

222 For the purpose of this Agreement, the term “Affilintes” includes all entities,
directly or indirectly owned or controlled by, or under common control of a party
or its respective officers, directors, employees and agents, and in the case of
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CSXT, includes CSX Corporation, CSXT and their Affiliates and their respective
officers, directors, employees and agents.

" 223 The provisions of this Section shall survive the termination or expiration of this

Agrcement.

GENERAL LIABILITY INSURANCE: Licensee shall causs Contractor to procurc and
maintain, at its expense: (i) statutory Worker's Compensation and Employers Liability Insurance
with avallable limits of not less than $1,000,000.00, which insurance must contain a waiver of
subrogation against’ CSXT and its Affiliates; (ii) Commercial General Liability coverage
(inclusive of contractual liability) with available limita of not less than $3,000,000.00 in
combined single limits for bodily injury and property damage and covering the contractual

_ liabilities assumed under this Agreement; (iii) business automobile liability insurance with

available limits of nat less than $500,000 combined single limit for bodily injury and/or property
damage per occurrence; and (iv) such other insurance as CSXT may reasonably require. Upon
request, Contractor shall provide CSXT with @ copy of Contractor's applicable insurance policies,
A policy endorsement naming CSXT, and/or its designee, as an additional insured and specifying
such coverage shall be furmnished to CSXT prior to the execufion of this Agrecement, and the
required coverage will be kept in force until all of Licensee's obligations under this Agreement
have been fully discharged and fulfilled, or until Licensee shall have been specifically released by
a written instrument signed by an authorized officer of CSXT, which release CSXT agrees not to
unreasonably withhold, condition or delay. Contractor shall also provide CSXT with a copy of the
insurance policies. The insurance policies shall provide that the insurance carmier must give
CSXT notice at least thirty (30) days in advance of cancellation of coverage, of any change in
coverage, or of cancellation of the policy, Notwithstanding any provisions of this Section, the
liebility assumed by Licensee shall not be limited to the required insurance coverage.

RAILROAD PROTECTIVE LIABILITY INSURANCE: Licensee shall cause Contractor to
procure and maintain, at its expense, the Railroad Protective Liability Insurance described in
Exhibit B to this Agreement.

PRIOR NOTIFICATION: Licensee or Licensee's Agents shall notify CSXT’s Roadmaster at
lcast ten (10) business days prior to requiring entry on the Property and shall abide by the
instructions of the Division Bngineer, or his ‘or her authorized representative. The Division
Enginecr can be contacted at Albany Division, One Bell Crossing Road, Selkirk, NY 12158,

CLEARANCES: Neither Licensee nor Agents shall perform any Project or place or operate any
equipment of Licensee or Agents at a distance closer than fifty (50) fect from the center of any
track, without the prior approval of the Division Engineer. The Division Bngineer may require
protective services or such other services as deemed necessary or appropriate. Equipment shall
be moved across CSXT's track(s) only at a public crossing unless prior arrangements have been
made with the Division Engineer and a Private Crossing Agreement is fully execufed and in
place, Licenses and Agents shall take all precautions necessary to avoid interference with or
damage to CSXT's property and signal and communication facilities during their performance of
the Project,

PROTECTIVE SERVICES: If protective services, such as flagging protection, are required by
CSXT, Licensee shall make arrangements with the Division Engineer to furnish such personnel ,

flagman or watohman, that in the Division Engincer's option may be necessary to protect the
facilities and traffic of CSXT dunng the performance of the Project, Licensee shall pay for the
reasonable cost of such services, except for the cost of flag protection which is otherwise
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11,

12.

required to be paid by CSXT, pursuant o the provisions of Chapter 634 of the Acts of 197 l. of the
Commonwealth of Massachusetts, as amended.

PAYMENT FOR PROTECTIVE SERVICES: Payment shall be made by Licensee in
accordance with the following designed option:

() Option 1: Licensee shall make an advance deposit of funds based on an estimate of the
cost of protective or other services as determined by CSXT. The cost for CSXT's
services shall then be assessed by CSXT against this advance deposit. Upon completion
of the Project, any unused funding will be returned to Licensee. If CSXT's cosis exceed
the advance deposit(s), a request will be made to Licensee for additional funds or an
invoice will be issued to Licensee for final payment. Licensee shell remit payment to
CSXT within thirty (30) days of receipt of either a requesl for addmonal funds or an
invoice, .

(X) * Option 2: Licensee shall promptly reimburse CSXT for the cost of protective or other
services on an as-incurred basis upon seceipt of bill(s) therefor.

ENVIRONMENTAL: [Other than the visual inspection of the Property described in the Project
description in Exhibit A,] this Agreement docs not include, and oxpressly excludes, the
performance of any site investigation unctivities designed to determine environmental conditions
on, about or beneath the Property. Precluded activities include performing soil borings for
purposes other than geotechnical invesngauon obtaining soil, sediment, groundwater and surface
water samples, and conducting ficld or laboralory analyses of any soil, sediment, groundwaiter or
surface waler samples obtained from CSXT property to identify chemical composition or
environmental condition, If any type of environmental investigation is desired, a separate right
of entry agreement Issued through CSXT's Environmentil Department must be secured,

CLAIMS: Licensee shall, or shall require Agents, to prompily notify the Division Engineer of
any loss, damage, injury or death arising out of or in connection with the Project.

. REMEDIATION: It is understood and agreed that, upon completion of the Project, the Property

shall be Icft in a condition satisfactory to Division Engineer or his or her duly authorized
representative and as near as is reasonably practicable to its original condition considering that
CSXT has agreed that Licensee can conduct the Project.

SAFETY:

12.1. All personne! entering the Property must comply with CSXT safety rules and
requirements to include, without exception, the wearing of hard hats and approved safety
shoes and safety glasses with side shiclds, Anyone not in compllancc with these rules
and regulations will be asked to leave the Property,

12.2. Before performing any work authorized by this Agreement, Licensee, at its sole cost and
expense, shall obtain all necessary permit(s) (including but not limited to zoning,
building, construction, health, safety or environmental matters), letter(s) or certificate(s)
of approva! Licensee expressly agrees and warrants that it shall conform and limit its
activitics to the terms of such permii(s), approval(s) and authorization(s), and shall

* comply with all applicable ordinances, rules, regulations, requirements and laws of any
governmental authority (state, federal or local) having jurisdiction over Licensee's
activities, including the location, contact, excavation and protection rogulations of the
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14,

15,

le.

Occupational Safety and Health Act (OSHA) (29 CFR 1926.651(b), et al.), and State
“One Call" - “Call Before You Dig” rcquirements,

TERM: This Agreemeni and the permission conferred and the license granted by it does not
constitute a prant of permancnt casement and shall terminate upon completion of the Project or at
midnight, August 31, 2012, whichever ocours first, unless extended in writing by CSXT, In the
svent Licenseo fails to comply with terms and provisions of this Agreement, Liconsco agrees to
pay and agrees that CSXT shall be entitled to recover reasonable costs and expenses incurred by
CSXT, including legal fees and expenses, to enforce the terms of this Agresment,

SEVERABILITY: The partics agree that if any part, term or provision of the Agreement is held
to be illegal, unenforceable or in conflict with any applicable federal, state, or local law or
regulation, such part, term or provision shall be severable, with the remainder of the Agreement
remaining valid and enforceable. If any provision or any patt of a provision of the Agreement
shall be finally determined to be superseded, invalid, illegal, or otherwise unenforceable pursuant
to any applicable law, ordinance, rule or regulation, such determination shall not impair or
otherwise affect the validity, legulity, or enfomeabnhty of the remaining provision or parts of the
provnslon of the Agresment, which shell remain in full force and effect as if the unenforceable
provision or part were deleted,

ENTIRE AGREEMENT: This Agreement embodies the entire understanding of the parties,
may not be waived or modified except In a writing signed by authorized representatives of all
parties, and supersedes all prior or contemporancous written or oral understandings, agreements
or negotiations regarding its subject matter,

NOTICES: All notices, consents and approvals required or permitted by this Agreement shall be
in writing and shall be deemed delivered; upon personal delivery, upon the expiration of three (3)
business days following mailing by U.S. first class mail, or upon the next business day following
mailing by a nationally recognized overnight carrier as follows:

To BOT:

Exeoutive Office of Transportation
Ten Park Plaza

Boston, MA 02116-3974

Alin: Secretary

and a courtesy copy fo:

Foley Hoag LLP

‘155 Seaport Boulevard
Boston, Massachuseits 02210
Attn: Jacob N. Polatin, Bsq.

To Contractor:

- To CSXT:
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18.

19,

20.

CSX Transportation, Inc.
¢/o Contract Administration
500 Water Street, J180
Jacksonville, FL 32202

or at such other addresses as any party may dcsignate by delivery of prior notice to the other
parties.

TERMINATION: CSXT shall have the right af any time and at its sole discretion to {erminate
this Agreement upon notice to Licenses,

WAIVER: If any party fails to enforce its respective rights under this Agreement, or fails to
insist upon the perfonnancc of another pasty's obligations hereunder, such failure shall not be
constmed as a permanent waiver of any rights or obligations in this Agreement,

GOVERNING LAW; VENUE. This Agreement shall be governed by and construed under
applicable federal law and then under the laws of the Commonwealth of Massachusetts, without
regard to the choice of law provisions thereof. Venue for any action arising from, or brought to
enforce, this Agreement, shall vest exclusively in the state or federal courts located in Suffolk
County, Massachusetts, and the partics agree to submit to personal jurisdiction of any state or
federal court located in Suffolk County, Massachusetts,

NO ASSIGNMENT: Notwithstanding anything to tho confrary contained in this Agfeement,
Licensee shall not permit Agenis to cnter the Property without first requiring Agents (o agree in
writing to comply with all of the terms of this Agreement. Notwithstanding the foregoing,
Licensee shall continue to be responsible for insuring that Agents comply with all of the terms
and conditions of this Apreement and Contractor shall indemnify and hold CSXT harmless for
any damages described in Scctior 2 above caused in whole or in part by any such subcontractor.
Assignment of this Agreement to any party shall not be permitted except upon the prior written
consent of CSXT, which consent may be granted or withheld at CSXT's sole discretion, This
Agreement shall be binding upon the parties and their respective successors and permitted

assigns,
[signature page follows]



IN WITNESS WHEREOF, the partics hereto have caused this Agreement to be executed as of
the effective date of this Agreoment.

Witness for CSXT: CSX TRANSPORTATION, INC.
By:
Print/Type Name:
Print/Type Title:

Approval as to Form THE COMMONWEALTH OF

MASSACHUSETTS ACTING BY AND
THROUGH ITS EXECUTIVE OFFICE OF

General Counsel TRANSPORTATION AND PUBLIC WORKS |
Witness for EOT By:
Print/Type Name:
Print/Type Title:
[CONTRACTOR]
Witness for Contractor:
’ By:

Who, by the execution hereof, affirms that he/she
has the authority to do 50 and to bind the Licensee
to the terms and conditions of this Agreement,

Print/Type Name:

Print/Type Title:




EXHIBIT A
Project Descﬁpﬁoﬁ
[subject to CSXT approval]
[Project Description to be provided by EOT/Licensee and to address the EOT Work])

{please include, at a minimum, not a limitation, details of the scope, start date, duration,
field staff, equipment, fiagging requirements and safefy precautions to be taken for the Projects]



EXHIBIT B
Railroad Protective Liability Insurance
[Subject to CSXT Approval]

Evidence required by CSX Transportation, Inc.
Licensee shall cause Contractor to furnish Railroad Protective Insurance to protect CSX Transportation,
Inc. in connection with operations to be performed on or adjacent to CSX Transportation's right of way.
These are our specifications for proper evidence of insurance:

1. The Insurer must be financially stable and rated A- or better in Bests Insurance Reports.

2. 'The policy must be written using the ISOiRlMA Form of Railroad Protective
Insurance - Insurance Services Office (ISO) Form CG 00 35.

3. Named Insured and Address:
CSX Transportation, Inc.
Law Department ~ Insurance, J 150
500 Water Street
Jacksonville, RL, 32202
4. Limits of Liability:

$5,000,000 per occurrence, $10,000,000 annual aggregate are

required,

5. Name and Address of Contractor and each sub.contmctor must be shown on the Declarations
page. )

6. Name and Address of the Project Sponsor must be shown on the
Declarations page.

7. Description of operations must appear on the Declarations pags and must
maich the project description, including project or contract identification
numbers,
8. Authorized endorsements:
A. Must

1) Pollution Exclusion Amendment - CG 28 31
(Not required with CG 00 35 01 96 and newer versions)

_ 2) Delete Common Policy Conditions — Section E. Premiums



B. Acceptable
1) Broad Florm Nuclear Bxclusion - IL, 00 21
2) 30-day Advance Notice of Non-renewal
3) Required State Cancellation Endorsement
4) Quick Reference or Index - CL/IL 240
C. Unacceptable
1) Any Pollution Exclusion Endorsement except CG 28 31
" 2) Any Punitive or Exemplary Damages Bxclusion
3) Any endorsement not named in A or B
4) Any type of deductible policy

You must submit the oﬁglnnl policy for our approval and filing prior fo the commencement of
construction or demolition operations, :

Walter D, Tyler, CPCU, ARM’
500 Whater Street
Jacksonville, FL. 32202
004-366-5090
904-245-2203 Fax

alter T SX,COom

#4103254_v7
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Appendix B
Summary of Scope of the Clearance Work

EOT/MHD Projects
: ‘ nin S = Roadway ‘ Mecthod
- R A'cﬁveivn'-’m
R6-2 157.55 _‘f--‘lz_':fgliii_.'gspd S!ccpy’Hd]lo\de . (Replace Ce
. - .. Supemmcture)
R-6-1 156.70 R_ichmond Summlt Rd. Raise Bridge
H-16-13 142:02 - Hinsdale© . Brdgest, "Replace SuperSiniotore
8-16-14 _ 140 85 ) Him_i(!ale o Route 8 Replace Superstmotur_e
O LTIy Sueer - - CMBHEERERG,  MRSeiiade o
C-11-8 125.10 Chester Bendlx‘Dr chlace Supemtrucmre
R R G A R R SRR
*W-21-8 103.75 ‘Wesl Spnngﬁeld Rgute_ 20 ' Replace Supemtructure
CWAR8 . 7066 . WestBfookeld:  © CRouledih . . Reige Bridgs
W96 6966 WesBrookield  LoogHlIRd. (g:;;:‘stiz:;';’u"f:)
B-26-3 66.94° Brookfield * Route 148 Replace Stiperstrycture
*5-23-24 62.35 Spencer Route 49 . Raise Bridge
C 604, . shsp . Chedn | i Raifs3n . RoiseBridge:
C613  'S698 Charlion - _ JonesRd, Raise Bridge
Waagy Vazhe T Wereeser U danegdh T akdie Bided
W-24-7 32.71 Westborough . Routelds Raise Bridge +
*P-10-10°  149.27. ' Pittsfeld ' Woodlawn Ave. Raise Bridge +
Total Co e
. Bridges: i S

17 . ' T

*Designates a project not covered by Chapter 634 of the Acts of 1971; all other are Chapter
634 Projects

+ Reference is made to Section 4.3.5 of this Agreement
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CSXT Projects

»',",“I\‘l::\'"lily‘.# }:} SXT .2 , 'ROFI(]\"%))" I SO Method
R-6-3 158.80 " Richmond =" "Route 41 Lower Track
P-10-14 150.25 Pittsfield North St, Lower Track
P-10-13 150.09 'P_ilt_s;ljje'la . Pirst 8t. Lower Track
+P-10-12 149.93 Pittsfield Second St. Lower Track
R-13-1 115.38 Russell Mam St _ Lower Track
§-24-16 D748 5+ ~ Shiinglald: {7 Ehriory S, Lower-Track
*8-24-91 9523 Spnngﬁeld . Roosevelt Ave. o LowerTrack )
S24:18 . - 94.00.s . - 5,Spqngﬂglg, 3 Bkt Ave. . . - LowerTragk
W-35-11 9074 Wilbraha Old Bostori Rd. Lower Track
e e S PR P gt " -Colermaek © ¢
.B-26-4 66.00- ] Brookﬁeld Quaboag St Lower Track
ERN S Seae R ul TR
W-44-23 4. 30 ' Woroesier Heard St. Lowgr Track
'Wed4-25 4623 W orcobter. I.n'\‘v'ei"l‘raok
. “Total * A
Bndgesa I4

*Designates a project not covered by Chapter 634 of the Massachusetts Acts of 1971; all
other projects are Chapter 634 projects
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EXHIBIT G

Additional MBTA Trains

EFFECTIVE October 27, 2008
WEEKDAY SCHEDULE - MONDAY THROUGH FRIDAY

__MBTA Schedules including Amtrak - Boston to Albany-Rensselaer
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EXHIBITH
Environmental Conditions
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Exhibit I

To be determined by the Parties in accordance with the provisions of Section 8.3.2

# 5626059_v7
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This FIRST AMENDMENT (this "First Amendment") to the DEFINITIVE
AGREEMENT (the “Agreement”) dated as of October 10, 2008 by and between CSX
TRANSPORTATION, INC., a (“Seller,’) and THE COMMONWEALTH OF
MASSACHUSETTS, acting by and through its EXECUTIVE OFFICE OF
TRANSPORTATION AND PUBLIC WORKS (“EOT”), is made by Seller and the
MASSACHUSETTS DEPARTMENT OF TRANSPORTATION (“Buyer”), established
pursuant to Chapter 6C of the Massachusetts General Laws and the successor to EOT’s interest
in the Agreement, and shall be effective as of the 23™ day of November, 2009 (the "First
Amendment Effective Date).

RECITALS

Whereas, Buyer and Seller (collectively, the ""Parties'), wish to amend the Agreement as
set forth below with effect as of the First Amendment Effective Date.

NOW, THEREFORE, in consideration for the agreements and mutual undertakings and
covenants made in this Agreement, Seller and Buyer hereby agree as follows:

SECTIONS
1. PURCHASE AND SALE

1.1  Notwithstanding anything to the contrary contained in the Agreement,
including Section 1.1.2, the yard lead tracks at the Framingham, Westborough and Worcester
yards, located on real property to be identified in Exhibit A-1 of the Agreement, shall be
excluded from the sale and not transferred to Buyer.

2. CLOSING

2.1  Identification of Closings. Section 2.1 of the Agreement is hereby deleted and
restated in its entirety as follows:

"2.1 The Closing. The Closing shall occur in two separate stages
referred to hereinafter as the “First Closing,” (which shall include two
simultaneous sub-transactions, the "South Coast Transaction,”" as described
below, and the sale of the BPY Assets (the "BPY Transaction")) and the
“Second Closing.” The First Closing (including the South Coast Transaction and
the BPY Transaction), and the Second Closing are sometimes hereinafter each
referred to interchangeably as the “Closing”. So much of the Railroad Assets as
constitute the Grand Junction Branch and the Boston Terminal Running Track are
herein referred to as the "BPY Assets" and shall be transferred at the First
Closing. So much of the Railroad Assets as constitute the South Coast Line are
hereinafter referred to as the "South Coast Assets" and also shall be transferred
at the First Closing. The BPY Assets and the South Coast Assets may be
referred to collectively as the “First Closing Assets.” So much of the Railroad
Assets as constitute the Boston Main Line are hereinafter referred to as the
“Second Closing Assets” and shall be transferred at the Second Closing.
Whenever the word “Closing” is used herein it shall refer to the Closing at which

1932633



the Railroad Assets for that particular Closing are to be delivered and all
references to the Parties’ respective rights and obligations shall be with respect to
that particular Closing. The Closing shall take place at the offices of a nationally
recognized title insurance company (the “Title Company”) with an office in
Boston, Massachusetts, mutually acceptable to both Buyer and Seller, as an
escrow agent (“Escrow Agent”). The Parties agree that the Closing shall be
conducted through the Title Company as an Escrow Agent. Upon satisfaction or
completion of all closing conditions and deliveries, the Parties shall direct the
Escrow Agent to immediately record and deliver the closing documents to the
appropriate Parties and make disbursements according to the closing statements
executed by Buyer and Seller."

2.2  The South Coast Transaction. The Agreement is hereby amended to add the
following Section 2.2.1 to the Agreement:

"2.2.1 The South Coast Transaction shall include the transfer to Buyer of
the South Coast Assets, subject to the CSXT Easement, and the simultaneous sale
and assignment by Seller to a third party meeting the Transferee Standards (the
"Short Line Acquirer") of that portion of the CSXT Easement as pertains to the
South Coast Assets, pursuant to an easement sale agreement (the '"Short Line
Easement Sale Agreement"). The consummation of the South Coast
Transaction shall be a condition of the First Closing, as that term is used in this
Agreement, and shall be subject to (i) the execution and delivery by CSXT, the
Short Line Acquirer, and Buyer, of an interchange agreement (the "Interchange
Agreement"), (ii) the execution and delivery by Buyer, or MBTA, and the Short
Line Acquirer of an operating agreement (the "Short Line Operating
Agreement') acceptable to Buyer or MBTA in its discretion (with notice to
CSXT by Buyer of execution and delivery thereof) and (iii) the execution and
delivery by Seller, the Short Line Acquirer, Buyer and MBTA of the Short Line
Easement Sale Agreement. Whenever any reference in this Agreement is made to
the First Closing or the consummation of the First Closing, the reference shall be
interpreted to mean and include the South Coast Transaction and the
consummation of the South Coast Transaction. For the avoidance of doubt, the
South Coast Transaction (i) shall be deemed a transaction contemplated by
Section 2.4.6 of the Agreement, (ii) shall not be subject to an Easement Transfer
Payment and (iii) shall not be prohibited by Section 19.4 of the Agreement.
Further, the Short Line Acquirer shall be deemed a Benefitted Holder and neither
Party shall be deemed to be in default of this Agreement in the event the South
Coast Transaction does not occur for any reason.

2.3  Closing Dates; Deliveries at Closing.

2.3.1  Section 2.2 of the Agreement is hereby amended by replacing the words
“June 15, 2009” with the words “May 15, 2010”.

2.3.2  The introductory paragraph of Section 2.5.1 of the Agreement is hereby
amended by replacing the word “(xvii)” with the word “(xx)”.
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2.3.3  Section 2.5.1(xvi) of the Agreement is hereby deleted and restated in its
entirety as follows:

"(xvi) on the First Closing Date only, an environmental release from the
MBTA in a form to be mutually agreed upon between Seller and the MBTA, the
benefit of which shall run to Seller and to any assignee of all or any part of the
CSXT Easement (the “MBTA Environmental Release");"

234  Section 2.5.1(v) is hereby deleted and restated in its entirely as follows:

“(v) on the First Closing Date only, an operating agreement (the
“Operating Agreement”) in a form to be mutually agreed upon by the Parties without
restriction on the part of either Party with respect to the contents of the Operating
Agreement and the resolution of liability, which Operating Agreement shall govern the
portion of the Boston Main Line currently governed by that certain agreement between
Seller and the MBTA dated September 19, 1994 regarding the rail line from mile post
22.4to CP 45;”

2.3.5  Section 2.5.1(xvii) is hereby revised to replace the period at the end
thereof with a semicolon.

2.3.6  Section 2.5.1 is hereby amended to include three new subsections (xviii),
(xix), and (xx) as follows:

"(xviii) on the First Closing Date only, the Interchange Agreement and the
Short Line Easement Sale Agreement, and

(xix) on the First Closing Date only, the 2009 Amendment to the 1985
Trackage Rights Agreement, which amendment shall include the addition to the
property governed by the 1985 Trackage Rights Agreement those portions of the
BPY Assets that are not currently governed by the 1985 Trackage Rights
Agreement, and

(xx) on the Second Closing date only, the Third Track Improvements
Agreement."

23.7  The introductory paragraph of Section 2.5.2 of the Agreement is hereby
amended by replacing the word “(vii)” with the word “(x)”.

2.3.8  Section 2.5.2(vi) is hereby revised to delete the word "and" at the end
thereof.

23.9  Section 2.5.2(vii) is hereby revised to replace the period at the end thereof
with a semicolon.
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2.3.10 Section 2.5.2 is hereby amended to include three new subsections (viii),
(ix), and (x) as follows:

"(viii) on the First Closing Date only, the Interchange Agreement and the
Short Line Easement Sale Agreement, and

(ix) on the First Closing Date only, the 2009 Amendment to the 1985
Trackage Rights Agreement, and

(x) on the Second Closing date only, the Third Track Improvements
Agreement."

24 Conditions Precedent to Obligations of Buyer.

24.1  Section 2.8 is hereby amended to include a new subsection 2.8.6 as
follows:

"2.8.6 Prior to the Second Closing, CSXT shall engineer and activate at
its sole cost and expense, a modified signal design between CP-43 and CP-39 on
the Boston Main Line to allow access to Track 2 between such control points that
allows Seller to conduct switching operations. Specific design parameters for
such signal design shall be developed through joint consultation between Seller
and MBTA with the express goal being to support efficient switching operations
at the east end of Worcester without impairing MBTA passenger service. Prior
to the Second Closing, the MBTA and Seller shall jointly develop Operating
Rules and Protocols, subject to their mutual reasonable approval, to be in effect
after the Second Closing, to govern the use of the signal modification to
accommodate the needs of Buyer and the MBTA and to allow Seller to safely and
efficiently use Track 2 for switching purposes to and from the intermodal terminal
in Worcester (the “Track 2 Operating Rules™).”

242  Section 2.8 is hereby amended to include a new subsection 2.8.7 as
follows:

“2.8.7 Prior to the Second Closing, the parties shall enter into an
agreement (the “Third Track Improvements Agreement”) to establish mutually
acceptable terms and conditions for the construction, operation and maintenance
of a third track on the Boston Main Line right of way between CP-43 and CP-39,
or such other limits as the Parties may agree (the “Third Track Improvements”)
for CSXT’s access to and efficient use of the terminal facilities in Worcester.”

2.5 Conditions Precedent to Obligations of Seller.

2.5.1  Section 2.9 is hereby amended to include a new subsection 2.9.4 as
follows:

"2.9.4 Prior to the First Closing, Seller shall have been satisfied in its sole

discretion that the material aspects of the MBTA’s exposure to tort liability



existing prior to the passage of the 2009 Act Modernizing the Transportation
Systems of the Commonwealth (the “2009 Act”) have been restored, or that any
impact of such Act on Seller’s liability exposure under the 1985 Trackage Rights
Agreement has been reasonably mitigated, either by (a) an agreed-upon
amendment to the 1985 Trackage Rights Agreement (the 2009 Amendment to
the 1985 Trackage Rights Agreement") which includes the reasonable
mitigation of any impact of the 2009 Act on Seller’s liability exposure under the
1985 Trackage Rights Agreement; (b) the adoption of legislation by the
Commonwealth reasonably satisfactory to Seller; or (c) another mechanism
reasonably satisfactory to Seller."

252  Section 2.9 is hereby amended to include a new subsection 2.9.5 as
follows:

"2.9.5 Prior to the earlier to occur of (i) the Second Closing or (ii) Seller's
no longer providing maintenance or dispatch services to MBTA with respect to
the segments identified on Exhibit A to this Agreement, legislation reasonably
satisfactory to Seller in its sole discretion shall have been adopted by the
Commonwealth affording Seller, and its successors and assigns, the benefit of the
limitation on certain liability described in chapter 161A, Section 43."

253 Section 2.9 is hereby amended to include a new subsection 2.9.6 as
follows:

"2.9.6 In connection with the legislative modifications referenced in
sections 2.9.4(b) and 2.9.5 above, Buyer shall provide written notice (the
“Legislation Notice™) to Seller of the adoption and effective date of any such
legislation. Seller agrees to notify Buyer not later than on the fifteenth (15™
business day following the date of receipt by Seller of the Legislation Notice as to
whether such legislation is satisfactory to Seller under said Section 2.9.4(b) or
2.9.5, as applicable.”

254  Section 2.9 is hereby amended to include a new subsection 2.9.7 as
follows:

"2.9.7 Prior to the Second Closing, CSXT shall engineer and activate at
its sole cost and expense, a modified signal design between CP-43 and CP-39 on
the Boston Main Line to allow access to Track 2 between such control points that
allows Seller to conduct switching operations. Specific design parameters for
such signal design shall be developed through joint consultation between Seller
and MBTA with the express goal being to support efficient switching operations
at the east end of Worcester without impairing MBTA passenger service. Prior
to the Second Closing, the MBTA and Seller shall jointly develop the Track 2
Operating Rules, subject to their mutual reasonable approval

2.5.5  Section 2.9 is hereby amended to include a new subsection 2.9.8 as
follows:

“2.9.8 Prior to the Second Closing, the parties shall enter into the Third
Track Improvements Agreement.
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3.
3.1

ONGOING OPERATIONS

Operating Agreement. Section 5.2 of the Agreement is hereby deleted and

restated in its entirety as follows:

3.2

"5.2 Operating Agreement. The Parties agree that the use of the
Railroad Assets (other than the South Coast Assets which will be subject to the
Short Line Easement Sale Agreement) as they are acquired by Buyer shall be
governed thereafter by the Operating Agreement and the 1985 Trackage Rights
Agreement as amended, as applicable."”

MBTA Role. Section 5.3 of the Agreement is hereby amended by replacing the

words “and 5.2” with the words *, 5.2 and 5.4”.

33

Turnover of Maintenance and Dispatching. Article 5 of the Agreement is hereby

amended to include a new Section 5.4 as follows:

4.
4.1

“5.4 Maintenance and Dispatch. At the First Closing, Seller will no
longer own the BPY Assets or the South Coast Assets. As of such date, Seller
will no longer have any maintenance or dispatching obligations with respect to the
South Coast Assets or the BPY Assets. At the Second Closing, (i) Seller will not
own any of the Railroad Lines other than the yard lead tracks at the Framingham,
Westborough and Worcester yards (the “Yard Lead Tracks”), which tracks will
continue to be owned by Seller and are located on real property to be identified in
Exhibit A-1, and (ii) will no longer have any maintenance and dispatching
obligations with respect to any of the Railroad Lines other than the Yard Lead
Tracks, pursuant to Seller’s contractual obligations with respect to the Yard Lead
tracks as set forth in the Operating Agreement. The Parties shall mutually
determine the exact time and manner of the turn over to Buyer of those
maintenance and dispatching functions on the Railroad Lines that are currently
performed by Seller and are to be assumed by Buyer pursuant to the Operating
Agreement or the 1985 Trackage Rights Agreement, as amended, as applicable, or
assumed by the Short Line Acquirer pursuant to the Short Line Operating
Agreement. The determination for the time and manner of the assumption of
maintenance and dispatching by the Buyer and Short Line Acquirer (including,
without limitation, designation of the operating control point for the Grand
Junction Branch, which designation shall be published in the local timetables of
Seller and Buyer (or Buyer’s operator of the Grand Junction Branch)) shall be
included in the Turnover Plan."

TAX OPINION

Tax Opinion Contingency Date. The Tax Opinion Contingency Date referred to

in Section 9.1 of the Agreement is hereby revised to that date which is ninety (90) days after
the First Amendment Effective Date.
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S. DUE DILIGENCE

5.1  Due Diligence/Termination Rights. Section 8.3.1 of the Agreement is hereby
amended to re-define the Due Diligence Contingency Date as January 25, 2010.

6. MUTUAL CONTINGENCIES

6.1 Surface Transportation Board. Section 10.1 of the Agreement shall be deleted
and restated in its entirety as follows:

"10.1 Surface Transportation Board Contingency, FRA Notice.

10.1.1 Buyer and Seller shall take all reasonably necessary steps
to secure the determination of the Surface Transportation Board
(“STB”) that:

(i) other than with respect to the Short Line Transaction,
the STB has no jurisdiction over any of the transactions
contemplated in this Agreement, or over any of the transactions
contemplated in any ancillary agreement contemplated by this
Agreement, and

(ii) that with respect to the Short Line Transaction, the STB
has jurisdiction but will grant an application allowing the
transaction under applicable law (the “STB Decision or STB
Decisions™).

10.1.1.1 The Parties agree that they shall cooperate with
each other in connection with all filings made with the STB and
that neither Party shall make any filing with the STB without first
having delivered a copy of such filing to the other Party at least
seven (7) days before such filing is made. Buyer will be the
principal filing party with respect to the application, petition for
exemption, or notice of exemption described in Section 10.1.1(i)
of the Agreement. CSXT will be the principal filing party with
respect to the applications, petition for exemption, or notice of
exemption described in Section 10.1.1(ii) of the Agreement. The
Parties will use all reasonable commercial efforts to file the
respective applications, petition for exemption, or notice of
exemption on or before, and will request that the STB treat the
applications on an expedited and, or a consolidated basis.

10.1.2 Either Party shall have the unilateral right to terminate and
rescind this Agreement prior to the First Closing or the Second Closing, as
the case may be, if:

@) the STB has not dismissed the application, petition
for exemption, or notice of exemption filed pursuant to Section
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10.1.1 (i) of this Agreement and granted the application filed
pursuant to Section 10.1.1(ii) of this Agreement; and

(ii) the STB shall have found that it has jurisdiction
over any of the transactions contemplated in this Agreement and,
in connection therewith, shall have imposed any conditions,
including labor protective conditions, which either Party in its sole
and absolute discretion deems unacceptable; or

(iii)  the Parties have not complied with the conditions, if
any, imposed by the STB, in its decision, to the extent required by
the STB’s decision to be performed prior to Closing; or

(iv) any of the transactions shall have been stayed or
enjoined by the STB or by any court; or

(v)  any claim, litigation, labor dispute or work stoppage

. shall be threatened or pending in connection with any of the

transactions contemplated in the Non-Binding Term Sheet dated as

of July 31, 2006 between the Parties, this Agreement, any

agreement to be executed in connection herewith, or any

agreement between Buyer and Seller related to the Subject
Property.

10.1.3 Any notices required to be given to the Federal Railroad
Administration (“FRA”) pursuant to 49 C.F.R. § 213.5(c), if applicable,
shall have been given at least thirty (30) days prior to the First Closing
Date.

10.1.4 If this Definitive Agreement is terminated pursuant to
Section 10.1.2 above, (i) subject to Section 3.3, the Deposit shall be
returned forthwith, (ii) except as hereinafter set forth, all obligations of the
Parties shall cease and (iii) this Agreement shall be void and without
recourse to the parties hereto. Notwithstanding the foregoing, both Parties’
obligation to perform the Clearance Work, as provided in and subject to
Section 4 and Buyer’s right to run the Additional Trains as provided in
and subject to Section 5.1.3, shall continue in full force and effect
notwithstanding any termination of this Agreement for any reason.

NOTICES

Notices. Section 16 of the Agreement is hereby revised to replace

“Executive Office of Transportation” with “Massachusetts Department of Transportation”; to
replace “James A. Aloisi, Esq.” with “Peter N. Kochansky, Esq.”, and to include the following
mailing address for MBTA:
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Massachusetts Bay Transportation Authority
10 Park Plaza

Boston, MA 02116

Attn: General Manager

8. MASSDOT

8.1 Chapter 25 of the 2009 Act provides, in relevant part, for the dissolution of EOT,
the creation of Buyer, and, pursuant to Section 150 and 182 of the 2009 Act, the assumption by
Buyer of all duly existing contracts and obligations of EOT, as of November 1, 2009. To the
extent that the consent of the Seller under the Agreement may be needed with respect to such
assumption by Buyer of the rights and obligations of EOT under the Agreement, Seller hereby
consents to such assumption.

9. REVISED AGREEMENT

9.1 Effect of Amendments. As of the Effective Date of the First Amendment, the
term "Agreement” shall include the amendments contained herein.

[signature page follows]
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IN WITNESS WHEREQF, the Parties have caused this First Amendment to be signed as
of the First Amendment Effective Date set forth above, in multiple counterparts, each of which
shall be considered an original.

APPROVAL AS TO FORM BUYER:
MASSACHUSETTS DEPARTMENT
OF TRANSPORTATION
By: By:
Name: Monica Conyngham Name: Jeffrey B. Mullan
Title: General Counsel, Title: Secretary and Chief Executive Officer
Massachusetts Department
of Transportation
MASSACHUSETTS BAY SELLER:
TRANSPORTATION AUTHORITY
only for the purposes of joining in those CSX TRANSPORTATION, INC.

sections of this First Amendment

creating rights or obligations of MBTA or
affecting its rights or obligations under
the Agreement as originally joined by

By:
Name; Lisa A. Mancini
Title: Authorized Agent

APPROVAL AS TO FORM

by Ktat 7’

Name: Gerald K. Kelley

Title: Acting General Counsel,
Massachusetts Bay
Transportation Authority
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IN WITNESS WHEREQOF, the Parties have caused this First Amendment to be signed as
of the First Amendment Effective Date set forth above, in multiple counterparts, each of which

shall be considered an original.
APPROVAL AS TO FORM

B;:/M'Lkm/ &W
Name: Monica Conyngfiim

Title: General Counsel,
Massachusetts Department
of Transportation

MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY
only for the purposes of joining in those
sections of this First Amendment

creating rights or obligations of MBTA or
affecting its rights or obligations under
the Agreement as originally joined by
MBTA. _

By:
Name; William A. Mitchell
Title: Acting General Manager

APPROVAL AS TO FORM

By:

Name: Gerald K. Kelley

Title: Acting General Counsel,
Massachusetts Bay
Transportation Authority
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BUYER:
MASSACHUSETTS DEPARTMENT
OF TRANSPORTATION

Title? Secretary and Chief Executive Officer

SELLER:
CSX TRANSPORTATION, INC.

By:
Name: Lisa A. Mancini
Title: Authorized Agent




IN WITNESS WHEREOF, the Parties have caused this First Amendment to be signed as
of the First Amendment Effective Date set forth above, in multiple counterparts, each of which

shall be considered an original.
APPROVAL AS TO FORM

By:

Name: Monica Conyngham

Title: General Counsel,
Massachusetts Department
of Transportation

MASSACHUSETTS BAY
TRANSPORTATION AUTHORITY
only for the purposes of joining in those
sections of this First Amendment

creating rights or obligations of MBTA or
affecting its rights or obligations under
the Agreement as originally joined by
MBTA.

By:
Name: William A. Mitchell
Title: Acting General Manager

APPROVAL AS TO FORM

By:

Name: Gerald K. Kelley

Title: Acting General Counsel,
Massachusetts Bay
Transportation Authority
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BUYER:
MASSACHUSETTS DEPARTMENT
OF TRANSPORTATION

By:
Name: Jeffrey B. Mullan
Title: Secretary and Chief Executive Officer

SELLER:

CSX TRANSPORTATION, INC.

By: D&
Name: Lisa A. Mancini
Title: Authorized Agent
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ARTICLE 1.
INTRODUCTION AND RECITALS

Section l.bl. Introduction

The Massachusetts Bay Transportation Authority
(MBTA) and the Consolidated Rail Corporation (CONRAIL)
enter into this Agreement for the purpose of granting to
each other certain rights to conduct passenger or freight
services on property which they separately own or control,
and for the purposes of defining their respective rights

and obligations with respect to same.

Section 1.02. Recitals

(a) On January 17, 1973, the Trustees of the prop-
erty of the Pern Central Transportation Company ("Penn Cen~
tral") in proceedings in reorganization in the United
Séates District Court for Eastern District of Pennsylvania
conveyed by deed for the considération of $19,500,000 all
their interest.in certain described railroad rights-of-way
to the MBTA, & public authority having responsibility for
conducting mass transportation services in Greater Boston.
The-burpose of the sale was to insure that important rail

corri&ors.were preserved for commuter as well as intercity
| passenger and freight service.

{(b) The rights-of-way conveyed to the MBTA as
provided in paragraph (a) above included the folldwing

lines, among others: <the Bosteon & Albany Main Line from
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Riverside to Framingham; the former Boston & Providence
Main (Shore) Line from Boston to the boundary line between
Massachusetts and Rhode Island; the sc-called Plymouth,
Needﬂam, Dedham, Franklin, and Stoughton Branches; and a
portion of the Middleboro Branch from Milepost 0.0 in
Braintree tc Milepost 1l.4 in Brockton.

(c) Penn Central_reserved from the conveyance a
transportation easement "to use such portions of the premis-~
es [therein] granted, together with the existing buildings,

structures, railroad track, facilities and appurtenances

‘thereon as may be necessary, as shall be mutually agreed

upon between the parties, for transportation purposes, in

~ common with [MBTA's] use thereof". The parties also cove=-

nanted that in cases of joint use of rights-of-way, costs
of operations and maintenance would be apportioned on a
"fair and reasonable” basis; that the Penn Central, as Gran-
tor under the 1973 Deed, would "bear the cost of necessary
maintenance, repair and alteration of all buildings,“struc-
tures, tracks, facilities and appurtenances, used solely by
G¥antors"; and that MBTA would éssume such cost "to the
extent of such joint use, provided, howevér, that neither
party shall be obligated tc pay more than the amount which
would have been required had there been a separate rather
than a joint use.® -

(d) In 1976, pursuant to the terms of the Recion-

al Rail Reorganization Act of 1973 and the Final System

Plan adopted by the United States Railway Association



(U.S.R.A.) and approved pursuant to said Act, as amended,

. the Penn Central conveyed to CONRAIL all of Penn Central's

rights and obligétions under the conveyance described above
to MBTA.

(e} On February 19, 1976, the U.S.R.A. Board of
Directors, acting pursuant to the Final System Plan,
resolved to designate MBTA as transferee from Penn Central
of an additional railroad right-of-way known as the
Dorchester Branch, with the provision that CONRAIL would
retain all freight rights. On March 30, 1976, Penn Central
conveyed by deed to the MBTA all the interest of Penn Cen-

tral in such right-of-way without reserving transportation

- easements.

(£) In addition to those rights-of-way acquired
from Penn Central, MBTA also owns or controls other right-
of-way segments which CONRAIL desires to use, including the
Braintree to South Braintree portion of the former 0ld Colo-
ny Line, and the East Route Main Line.

(g) Ir addition to those rights-~of-way owned or
controlled by MBTA which CONRAIL desires to use, CONRAIL
owns or controls portions of a right-of-way segment known

as the Grand Junction Secondary Branch from the vicinity of

the Beacon Park Yard to the junction with the MBTA East

Route Main Line at Tower C. CONRAIL also has been assigned
a grant of earement created by instrument dated December
27, 1962 from the Massachusetts Turnpike Authority to the

New York Central Railroad Company over the right-of-way
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owned by the Turnpike Authority and known as the Boston &
Albany Main Line from a point outside of South Station,
Boston, to Riverside. Use of both of these segments of
right-of-way ics desired by MBTA jointly with CONRAIL.

(h) MBTA desires to define the scope of the use
and of the operating rights which CONRAIL shall havg on
MBTA rights-of-way in order to insure continuing-commutér
services, both now and in the future on such rights;of-way,
and to provide for other joint uses of such rights-of-way
on a continuing basis, including the intercity passenger
services conducted by AMTRAK, &s well as CONRAIL:S freight
service and desires further to define the scope of its use
and operating rights on CONRAIL rights-of-way to facilitate
its commuter services.

(1) CONRAIL, in accordance with the general pur-
poses of the Regional Rail Reorganization Act of 1973, as
amended, the Railroad Revitalization and Regulatory Reform
Act of 1976, and the Northeast Rail Service Act of 1981,
de;ires to define the scope of the use and of the operating
rights which MBTA shall have on rights-of-way owned or con-
trolled by CONRAIL to facilitate the operation of commuter
service and other passenger service and desires further to
define the scope of its use and operating rights on MBTA
rights-of-way to facilitate its own interstate freight
service.

(j) The parties also desire to address‘fheir

respective operating and maintenance obligations; their
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charges to each other; their joint and separate liabilities
for accidents; and other matters affecting their relation-
ship with respect to the rail properties defined herein.

" (k) Although the parties have sought to provide a
comprehensive agreement with respect to their relationship
as described herein, CONRAIL has agreed, at the request of
MBTA, to defer resolution of certain issues related to
their respective rights and obligations as to the former
Boston and Providence Main (Shore) Line right-of-way, con-
cétning which the parties intend to-conclude as expeditious-
ly as possible a supplement to the within Agreement.

(1) Although the parties have sought to provide a
comprehensive agreement with respect to their relationship

as described herein, MBTA has agreed, at the request of CON-

‘RAIL, to defer resolution of certain issues relating to

MBTA's use of the Framingham, MA Station area,-more specifi-
cally that area, identified as Parcel No. 3 on Exhibit 10
attached hereto as part of this Agreement, located between
the east and west leg of the Wye desired by MBTA to provide
patron parking, concerning which the parties intend to. -
conclude as expeditiously as possible a supplement to the
within Agreement. CONRAIL, in recognition of MBTA's need
to protect ihe operating integrity of passenger service,
has agreed to ipclude prbvisions for certain other MBTA
requirements at Framingham, MA and these provisions are

included within this Agreement at Section 10.03..,



ARTICLE 2
DEFINITIONS

Unless the context otherwise fequires, the follow-
ing terms shail have the meanings provided below. |

“"CONRAIL", the Consolidated Rail Corporation, a
corporation of the Commonwealth of Pennsylvania, as estab-
lished in Title III of the Regional Rail Reorganization Act
of 1973, as amended.

' "CONRAIL Rail Properties", the rail properties
listed and identified in ADDENDUM 2 to this Agreement,
which is incorporated by reference herein, including,
except as otherwise specifically provided in this Agree-~
ment, additions and betterments thereto, and turnout or
sidetracks used for passenger service which connect with
the through lines listed in ADDERDUM 2, up to but not
beyond the point of clearance.

"Car Mile™, a locomctive ‘'or a car, whether or not
loaded, whether or not carrxying paésengers.or freight,
roved one mile in for-hire or revenue service.

"Effective Date", the effective date of this Agree-
ment as provided in Section 9.0l hereof.

"FRA", the Federal Railroad Administration.

B "FRA Track Safety Regulations®, the regulations
. promulcated by FRA, codified at 49 C.F.R. Parts 200-268 and
in effect as of .November 1, 1982, as amended from time to

time. . v



"MBTA", the Massachusetts Bay Transportation
#uthority, a 'body politic and corporate created by and act-
ing pursuant to St. 1964, C. 563, as amended.

"MBTA Rail Properties”, the rail properties listed
and identified in ADDENDUM 1, which is incorpoiated by ref-
erence herein, iﬂéluding, except as otherwise specifically
provideé in this Agreement, additions and betterments there-
to, and turnout or sidetracks used for freight service -
which connect with the through lines listed in ADDENDUM 1,
up to but.not beyond the point of clearance. Category A
MBTA PRail Properties shall be those which are identified as
such in ADDENDUM 1 which are used jointly by the parties
for their respective operations. Category B MBTA Rail Prop-
erties shall be those which are identified as such in ADDEN-
DUM 1 which are uéed exclusively by CONRAIL for its freight
service. It is agreed by the parties that under certain
circumstances properties may change in status from Category
B to Category A properties, or from Category & to Category
B properties, or may be deleted from ADDENDUM 1 altogether,
as provided in Section 3.02; to the extent of such changes,
references to propefties in this Agreement at ADDENDUM 1
shall be deeﬁed to include such properties as changed from '
time to time by MBTA or to exclude such properties as appro-
priate. ' !

"19731 Deed", the deed from the Trustees of the
:pfoperty of the Penn C;ntral Transportation Compaﬂy, in the

proceedings for reorganization of same as Debtor in the
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United States Court for the Eastern District of Pennsylva-
nia, to the MBTA, dated January 17, 1973 and recorded in
the Suffolk Registry of Deeds at Book 8601, Page 179.

'0pe¥ating contractors”, those entities contracted
with by either of the parties to operate rail service on
such party's behalf.

"Owner" shall mean CONRAIL when referring to CON-
RAIL Rail Properties and shall meaﬁ MBTA when referring to
MBTA Rail Properties.

"Parties” shall mean CONRAIL and MBTA.

"Rail Properties”, either the MBTA Rail Proper-
ties, or the CONRAIL Rail Properties, or both, as appropri-
ate.

"Transportation Easement”, the easement for trans-
portation purposes reserved by the Grantor in the 1973 Deed
including the covenants, limitations and other provisions
as set forth with respect to such easement in said deed.

"User"” shall mean CONRAIL when referéing to MBTA
Rail Propertiés and shall mean MBTA when referring to CON-
RAII. Rail Properties.

"direct charges"” includes appropriate surcharges

. generally accepted as standard throughout the Railrocad

Industry and as enumerated in CONRAIL's EA-l'"Schedule of
Rates and Surcharges Covering Billing Railroads For Use Of
Facilities, Services and Equipment, a copy of which is
attached hereto as EXHIBIT 12, -dated July 1, 1986, and as
amended from time to time in accordance with the provisions

of Section 12.10 hereof.
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ARTICLE 3

ACCESS RIGHTS

Section 3.01. Access to MBTA Rail Properties

(a) MBTA grants to CONRAI;, subject to the provi-
sions of this Agreement, the non-exclusive right to enter
upon and to ut;lize the existing tracks and related 6perat-
ing facilities located on MBTA Rail Properties included in
ADDENDUM 1 for the purpose of performinc CONRAiL's freight
service and of securing CONRAIL Bail Properties and eguip-
ment. Without limitation cf the foregoing, CONRAIL's
access rights as jusp described are for the purpose of per-
mitting CONRAIL to operate road and local freight trains,
and related switching movenents, special trains,
locomectives, work trains and other on-track equipment, and
CONRAIL shall have access to all running, side, switching,
yard, and interchange track§ included in MBTA Rail Proper-
ties necessary for the provision of CONPRAIL's freight ser-
vice, including for the purpose of storing equipment, pro-’
vided that such access rights shall not unreasonably inter-
fere with MBTA's current or future uses of its Rail Proper-
ties.

{(b) Nothing in this Agreement shall derogate from
MBTA's right to utilize, directly or éhrough its operating
centractors, or'to ﬁermit other carrier(s) tc. utilize the
MBTA Rail Properties for the provision of common or

contract carrier passenger services, including without limi~



tation, long-haul, intercity service as well as commuter
service, provided that such utilization does not interfere
unreasonably with the access'rights granted to CONRAIL puf-
suant to the provisions of this Agreement. )

{c) Except as expressly provided herein, nothing
in this Agreement shall be construed to grant to CONRAIL a
right to approve actions by MBTA affecting MBTA Rail Proper-
ties, including, without limitation, alterations and
improvements thereto, relocations, use of air or subsurface"
rights for development or other purposes, and granting of
easements for utilities and crossings, provided that MBTA
shall keep CONRAIL reasonably informed of those actions
affecting CONRAIL's vuse contemplated hereunder and that
such actions shall not unreasonably intgrfere with the
access rights granted to CONRAIL.

(6) With respect to the properties owned or con-
trolled by MBTA which are described kelow and which general;
ly are used exclusively by MBTA but which CONRAIL desires
from time to time to use on an emergency basis, MBTA grants
to CONRAIL the right to enter upcen and to utilize such prop-
erties on such emergency basis at the direction and control
of MBTA, provided that such use shall be subject to all
other provisions of this Agreement and shall be considered
fer such purposes to be MBTA Rail Properties. Said
properties are: Franklin and East Junction (Attleboro)
layover facilities, and all terminal tracks alongzthe

Boston Line apprcaches to South Station between Mileposts
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0.4% and 0.00, provided that any such use cf areas adjacent
to passenger platforms or facilities chall only be with
equipment that does not impact upon or damage such

platforms or facilities.

Section 3.02. éhanges in Status of MBTA Rail Properties
(a) Nothing in this Agreement shall derogate from

MBTA's right to determine which category its Rail Proper-
ties shall fall within, as shown in ADDENDUM l. In the
_event that passenger services are instituted by MBTA or a
carrier aufhorized by MBTA on MBTA Rail Properties shown in
ADDENDUNM 1 as Category B properties, such properties shall
ke designated as Category A properties. .In the event tﬁat
MBTA discontinues passenger services over any of the Catego-
ry A MBTA Rail Properties, such properties shall be desig-
nated as Category B properties for purposes of this Agree-
ment. In each case, the change in designation of the sta-
tus of the rail property shall be effective upon the date
specified by META in a written notice provided in advance
thereof to CONRAIL.

(b) Without limitation of the foregoing, in the
event that CONRAIL's easement righkts over, or use of, any
of the MBTA Rail Properties shall terminate, whether in
" accerdance with the provisions of the 1973 Deed, or through
abandqnment, transfer or otherwise, such property shall be
deered deleted from ADDENDUM 1 Qithout the need for written

notice thereof bv either party to the cther. Abandonmerit

i1
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shall be deemed to mean a permanent cessation of use pursu-
ant to authority of the Interstate Commerce Commission or

other reguiatory agency having jurisdiction.

Section 3.03, Access to CONRAIL Rail Properties

(a) CONRAIL grants to MBTA, subject to the provi-
sions of this Agreement, the non-exclusive right to enter
upon and to utilize the tracks and related operating facili-
ties located on CONRAIL Rail Properties included in ADDEN-
DUM 2 fcr ‘the purpose of performing MBTA's passenger ser-
vice and of securing MBTA Rail Properties and equipmenf.
Without limitation of the foregoing, MBTA's access rights
as just described are for the purpose of permitting MBTA to

operate passenger cars or trains in revenue or non-trevenue

~
"~

service, as well as special trains, locomotives, work
trains and other on-track equipment, and MBTA shall have
access to all running, side, switching, yard, and inter-
change tracks includeé in CONRAIL Rail Properties necessary

for the provision of MBTA's passenger service, fncluding

for the purpose of étoring equipment; provided that such

access rights shall not unreasonably interfere with

FONRAIL's current or future uses of its Rail Properties.
(b) Nothing in this Agreement shall derogate from

CONRAIL'S right to permit other carrier(s) to utilize the

CONPAIL Rail Properties for the provision of common or con-

~ tract freight rail services, provided that any such utiliza-

tion dces not interrere unredsonablf with the access rights

12



granteq to MBTA pursuant to the provisions of this Agree-
ment.

(c) Except as expéessly provided herein, nothing
in this Agreement shall be construved to grant to MBTA a
right to approve actions by CONRAIL affecting CONRAIL Rail
Properties, including, without limitation, alterations and
improvements thereto, relocations, use of air or subsurface
rights for development or other purposes, and granting of
easemente for utilities and crossings, provided that CON-
PAIL shall keeﬁ MBTA reasonably inforped of those actions
affecting MBTA's use contemplated hereunder and that such
actions shall not unreasconably interfere with the access
rights granted to MBTA.

(d) With respect to the properties owned or con-
trclled by CONRAIL which are described below and which gen-
erally are used exclusively by CONRAIL but which META
desires from time to time to use on an emergency basis,
CONRAIL grants to MBTA the right to enter upon and to uti-
lize such propérties cn an emergency basis at the direction
and controil 6f CONRAIL, provided that such use shall be
subject to all other provisions of this Agreémenf and shall
be considered fér such purposes to be CONRAII Rail Proper-
. ties. Said properties are: Framingham Yard and Braintree

Yard.
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ARTICLE 4

MANAGEMENT AND OPERATIONS

Section 4.0l. MBTA Rail Properties

(a) Except as otherwise provided in Section 4.03
of this Agreement, MBTA retains the right to exercise and
to perform management, regulatory and operational control
of all rail service over MBTA Rail Properties, including,
without limitation, dispatching and contrel of all trains,
provided that such control shall be exercised in a manner -
which does not interfere unreasonably with the exercise by
CONRAIL of its access richts to MBTA Rail Properties under
this Agreement.

(b) It is understood by the parties that the
scheduling, dispatching and control of MBTA passenger
trains on MBTA Rail Properties shall take preference over
all other train scheduling, dispatching and control, .includ-
ing, without limitation, scheduling, dispatching and con-
tiol of freight service on MBTA Rail Properties.

(c) CONRAIL, upon sixty (60) days written notice
in advance thereof, shall have the right to amend and, in
particular, to increase the level of its freight service on
MBTA Rail Properties beyond that existing as of the Effec-
tive Date of this Agreement, which amendments to, or
increase in, service shall be subject to the provisions of
this Agreement, including, without limitation, Seétion

4.C1(b), prcvided that the character, scheduling or extent
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of its freight service shall not interfere unreasonably
with MBTA's current or future use of its Rail Properties.

(d) CONRAIL may operate overhead, special, or
eﬁergency trains on MBTA Rail Properties provided that such
operations shall not interfere unreasonably with MBTA's
current or future uses cf its Rail Properties.

(e) Nothing in this'Agreement shall derogate from
HBTA's right to operate special or emergencv trains over
Category B Rail Properties, provided that, excépt as the
status of such properties may change in accordance with
Section 3.02, MBTA shall pay the car mile charges otherwise
assessable in connection with such operations by Owner on

User in accordance with ARTICLE 6.

Section 4.02. CONRAIL Rail Properties

(a) CONRAIL retains the right to exercise and to
perform management, regulatory'and operational control of
all rail service over CONRAIL Rail Properties, including,
without limitation, dispatching and control of all trains,
provided that such control shall be exercised in a manner
which does not interfere unreasonably with the exercise by
MBTA of its access rights to CONRAIL Rail Properties under
this Agieement.

(b) It is understood by the parties that the
scheduling of passenger trains on CONRAIL Rail Properties
'shall take preference over all other train schedqling..

Wwith respect to the matter of priorities of dispatching.and

15



control of train movements, it is agreed that passenger
trains shall have priority over.freight trains, and fur-
ther, that with respect to priorities among passenger
trains (AMTRAK intercity or MBTA commuter), a fassenger
train operating on schedule will be given priority over a
passenger train operating five (5) or more minutes late.

(c) MBTA, upon sixty (60) days written notice in
advance thereof, shall have the right to amend ;nd, in par-
ticular, to increase the level of its passenrger service on
CONRAIL Rail Properties beyond that existing as of the
Effective Date of this Agreement, which amendments and
increases in the levels of service shall be subject to the
provisions of this Agreement, including, without limita-
tion, Section 4.02(b), provided that the character, schedul-
ing or extent of the passenger service shall not interfere
unreascnably with CONRAIL's current or future uses of its
Rail Froperties.

() MBTA may operate its regular work or inspéc-
tion trains and mainterance equipnent as well as overhead
- or special or emergency trains on CONRAIL Rail Properties
provided.that such operapions shall not interfere unreason-
ably with CONRAIL's current or future use of its Rail Prop-
erties.

Section 4.03. CONRAIL Responsibility for Certain Property
. (a) Notwithstanding anything to the contrary in
Sections 4.01 or 4.02, CONRAIL shall dispatch and control

le



all trains along the Rail Properties included within ADDEN-
DA 1 and 2 and known collectively as the Boston Line -- to
Framinghaﬁ -= Mileposts l.1 (West End of "COVE" Inter-
locking) to 22.4 in accordance with fhe provisions of thie
Section 4.03.

(b) The scheduling of MBTA passenger trains on
the above-referenced property.shall take preference over
all other train scheduling.. With respect to the matter of
priorities of dispatching and control of train movements,
it is agréed that passenger trains shall have priority over
freight trains, and furtﬁer, that with respect to priori-
ties amoné passenger trains (AMTRAK intercity or MBTA com-
muter), a passenger train cperating on schedule will be
given priority over a passenéer train operating five (5) or
more minutes late.

(c) Without limitation of the foregeoing, it is
understood as follows: .

(1) CONRAIL shall dispatch MBTA passenger
~ trains for operations on Tracks 1l and 2 along the Boston.
Line, from the "COVE" Control Point in Bostén at HilePost
1.1 to a point in Framingham at Milepost 22.4. Trains
operating on the segment between Milepost 10.83 and
Milepost 21.38 on Number 2 Track must be prepared to stop
clear of passenger stations Wellesley Farms (Milepost
12.5), Wellesley Eills (Mile Post '13.5) and West Natick

_-(Mile Post 19.9) in those instances when passengef
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trains are scheduled and may be operating on Number 1
Track. Not later than thirty (30) days after receipt.of
written notification frém CONRAIL, as required by Section
5.04(5) of this Agreement, that installation of pedestrian
bridge at the aforementioned passenger stations has been
completed in accordance with Exﬁibit 6, hereto attached,
MBTA will replace removable fence -sections with permanent
"contiguous.sections, remove wooden crosswalks, and will, at
such time, post adeguate notices instructing passengers to
use Pedestrian Bridges. Vithin thirty (30) days after
posting such notices, CONRAIL shall consider that proper
safeguards are provided, and.trains will be free to pass
passengef trains stopped in passenger stations while ﬁoving

in either direction.

{2) CONRAIL shall dispatch and control MBTA
passenger trains on the above-referenced Pail Properties in
a manner which ﬁrevents delays to any such trains, it bging'
understood that on~time perforﬁance is critical to the
rétention and expansion of MBTA's commuter service rider-
ship. For purposes of this sub-section, "delay” shall be a
delay of more than five (5) minutes in scheduled running
time between West End of “COVE" Interlocking and Framingham
Interlocking, but shall not include delays whiph are not

under Conrail's control. Without limitation of any other
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provision of this Agreement, it is further understood that
in the evert of a labor-management dispute which causes any
dxsruptlon in maintenance or train control on said Rail
Properties, and as long as any trains are being moved along'
such Properties durind such dispute, CONRAIL shall use its
beet efforts to move MBTA passenger trains so as to prevent
such delays, including, for example, using CONRAIL
supervisory'or management personnel as necessary.

(d) Exgept to the extent specifically provided to
the contrary in this Section 4.03, all other provisions of
this ARTICLE 4 shall apply to the above-referenced Rail

Properties.

Section 4.04. General Provisions

(a) As used in this Agreement, whenever reference
is made to the trains, locomotives, cars or equipment of,
or in the account of, one ¢f the parties hereto such expres-—
sion means the trains, locomotives, cars or equipment in
the possession of or opefatea by or on behalf of one of the
parties and includes such trains, locomotives, cars or
equipment which are owned by, leased to, or the responsibil-
ity of such party.

(b) User shall comply with the provisions of
applicable federal and state laws, requlations, and rules

respecting the operation, condition, inspection, and safety

\
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_of its trairs, locomotives, cars and equipment when such
trains, locemotives, ca:s.and equipment are being operated
over the Owner's Rﬁil Properties. User shall indemnify; -
protect, defend, and save Owner and its officers, agents,
and employees harmless from all fines, penalties, and lia-
bilities imposed upon Owner under such laws, rules, and
regulations by any public agency, authority or court having
jurisdiction in the premises, when the imposition of same
is attributable to the fajilure of User to comply with its
obligations in this regardf

(c) In its use of the Rail Properties, User shall
comply in all respects with the operating rules and regulg-
tions of Owner, and the movement of User's trains,
locomotives, cars and equipment over the Rail Properties
shall be subject at all times to the orders of the transpor-
tation officers of Owner.

(d) User shall make such arrangements with Owner
as may be required to have all of its employees who shall
operate its trains, locomotives, cars and equipment over
the Rail Properties qualified for operation thereover.

User shall coﬁpensate Oowner for any and all direct costs
incurred b& Owner in connection with the qualification of
sucﬁ:émployees of User, as well as the cost of pilots fur-
nished by Owner, until such time as such employees are

deemed by the appropriate examining officer of Cwner to be .
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properly qualified for operation as herein contemplated,
prbvided that Owner shall not be required t6 administer
more than three qualifying attempts for any such employee.

(e) In the event Owner conducts an investigation
or hearing concerning the violation of any operating rule
or practice of Owner by an employee or employees, except
officers, of User, User shall be notified in advance of any
such investigation or hearing and such investigation or
hearing may be attended by any official designated by User
and shall ke conducted in accoréance with the collective
bargaining agreements, if any, that pertain to said employ-
ee or employees.

(£) Owner shall have.the right tc exclude forth-
with from the Rail Properties any employee of User, except
officers, which the Cwner determines, based on the investi-
gation or hearing described above, to be in violation of
Owner's rules, regulations, orders, practices or instruc-
tions issued by timetable or otherwise, provided that Owner
may exclude any emplovee. of User (except officers) from the
Rail Properties prior to such determination for alleged
violations of Owner's rules regarding use of intoxicating
beverages or drugs, or for alleged insubordination. User
shall release, indemnify, defend and save harmless Owner
and its officers, agerts and employees from and against any

and all claims and expenses arising from such- exclusion.

\
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(g) 1If by reascn of any mechanical failure or any
othex cause not resulting from an accident or dérailment, a
train or locomotive of User becomes stalled and unable to
proceéd under its own bower, or fails to maintain the speed
required by Owner on the Rail Properties, or if in emergen-
cies crippled or otherwise defective cars are separated
from User's trains cn the Rail Properties, Owner shall have
the option of allowing the User to furnish motive power or
such other assistance as may be necessary to haul, help or
push such trains,,locémotives cr cars, or to properly move
the ‘disabled equipment off the Rail Properties or the Owner
may perform or arrange for the performance of the necessary
functions provided that if Owner elects to perform or
arrange for performance of such functions, Owner shall do
so as expeditiously as possible. User shall reimburse Own-
cr for direct costs incurred in rendering any such assis-
tance.

(h) If it becomes-necessary to make repairs to or
adjust or transfer the lading of such crippled or defective
cars in order to move them off the Rail Properties, such
work shall, at tﬁe option of the Owner, be done by the User
or'the Owner or by the parties' respective contractors.
User shall reimburse Owner for direct costs incurred in

rendering any such assistance.



{i) It is understood and agreed that neither par-
_ty shall charge or seek payment from the other for the per-
formance of the party's responsibility for dispatching or
control of trains or equipment as set forth in this Agree-
ment beyond the charges or payments for which the parties
are otherwise responsible pursuant to ARTICLE §.

{(j) Subject to the provisions of Sections 4.03,
5.04, and 9.03, and not withstanding the éefinitions of
"Owner" and "User" ag set fﬁrth at ARTICLE 2, CONRAIL,
shall be considered "Owner" and MBTA "User™ for purposes of
" this Section 4.04 with reference to the Rail Properties

;eferred to in Section 4.03,

RAANERARAARRNRRRR
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APTICLE 5.

MAINTENANCE AND CONSTRUCTION

Section 5.01. MBTA Rail Properties

.{a) Nothing in fhis Agreement shall derogate from
MBTA's right solely to perform all maintenance, construc-
tiog, alterations or improvements of any kind which are
determined to be necessary by MBTA with respect to its Rail
Properfies or with respect to its own operations thereon.
Such work shall be performed by MBTA at its own expense
except as provided in paragraph (é) below, and in Sections
5.02 and 5.04.

(b) In addition to maintenance ox othe; work per-
formed by MBTA on its Rail Properties for its own account,
MBTA agrees to perform maintenance work on CONRAIL's
account with respect to CCNRAIL's freight operations on
Category A META Rail Properties in accordance with the FRA
Track Safety Reculation classification listed in ADDENDUM 1
and for the compensation set forth in ARTICLE 6. If at any
time CONRAIL determines that such maintenance work has not
been performed by MBTA at a level required under the FRA
Standards for the class of track in question, CONRAIL shall
noti%&' MBTA in writing and MBTA shall within thirty (30)
days of receipt of such notice take such action as may be

necessary to bring such track to the standard so required.

A
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I1f CONRAIL desires construction, alterations or'improve-
ments on MBTA Rail Properties it shall submit a request to
MBTA 1p writina which specifieg the work which CONRAIL
wvants MBTA to perform on CONKAIL's account. Subject to
agre;ment by the parties on apportionment Qf the costs of
such improvements, the MBTA shall perform such work, or, if
META elects, allow CONRAII, at its sole expense to enter
upon such MBTA Rail Properties to perform such work.

(c) Without limiting the generality ¢f the forego-
ing, MBTA (1) shall have the right exclusively to secur;
such approvals 6f regulatory or governmental bodies for
such work as may be necessary, including, without iimita-
tion, the Interstate Commerce Commission, FRA and Massachu-
setts Department of Public Utilities, and no approval of
CONRAIL shall be required for the performance of any vork
cn MBTA Rail Properties except as may be expressly provided’
herein; and (2) shall perform such work in accordance with
the standards applicable to a particular property, as desig-
nated in ADDENDUM 1, under the classification set forth 15
said ADDENDUM and subject to the terms and provisions set
forth in applicable FRA Track Safety Regulations.

(d) (1) “Withk respect to thu faeility known as

nwmuucc in the vicinity &f the Mystic Riv-
wm Main Line at MR 2.2Z; the parties

ohun pay to MBTX eme~thiréd (1/3) of thes
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annual costs of operations and maintenance of Drawbridge 7
fof’éib period commencing on the Effective Date and ending
or. the date on which CONRAIL's use of such facility ceases,
as such date is specified in a written notice by CONRAIL to
MBTA in advance thereof, or on December 31, 1988, whichever
date is earlier (called in this paragraph (d) the 'apélica-
ble period"). MBTA shall provide to CONRAIL within sixty
(60) days following the close of each calendar quarter a
statement showing the maintenance cost for such facility in
accordance with accounting standards under the Interstate
Cormerce Commission Uniform 8ysten‘§£ Accounts, and the-
amount of CONRAIL's share of same as provided above. CoN-
RAIL shall pay such amount to MBTA within thirty (30) days -
of receipt of such statement, which payment shall be addi;
tional to the payments otherwise required under ARTICLE 6.
(2) In consideration of this Agreement and
for other good and valuable consideration to be paid to
CONRAIL by MBTA as provided below, CONRAIL agrees to convey
to MBTA such parcel (s) of real property on the Grand Junc-
tion Secondary Branch (duly authorized and executed in a
form substantially equivalent to that attached hereto at
EXEE?E?-I) as may be necessary to permit construction of a
néi?é%idgé to replace said Drawbridge 7, provided that with-
intzgi;asonable time following the execution of this )

Agreement, the parties have agreed on the fair value to be

Al
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paid by MBTA for such parcel(s), and the other appropriate
. terms and conditions of such transfer. .

__ (e) With respect to a facility to be constructed
in the vicinity of South Station, Boston, and known as the
South Station WYE connector, the parties agree that in con-~
sideration of this Agreement, including, without limita-
tion, Section 3.01(d), and for other good and valuable con-
" sideration, receipt of which is acknowledged by the par-
ties, (1) MBTA will construct without further charge to
CONRAIL such WYE connector and, upon completion of same,
will permit CONRAiL to use same in accordance with this
Agréement, and (2) CONRAIL, subject to Section 3.01}6) here-
of, hereby releases and assigns any and all rights it may;
hold to enter upon or use the South Station terminal area
or the approaches thereto, except that CONRAIL may park in
said ;rea its business cars at such reasonable times and
locations therein as may be approved by MBTA, which approv-
al shall not be unreasonably withheld, as evidenced .by the
instruments duly authorized and executed in a form

substantially équivalent to that attached hereto at
EXHIBIT 2. '

. £
S
B

. -

Section 5.02. Category B MBTA Rail Properties

(a) Notwithstanding the provisions of Section
5.01, CONRAIL shall have responsibility and control of, and

: shall perform at its sole expensé and with the prior writ-
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ten concurrence of MBTA, which concurrence shall not be._
unreas&nably withheld, ail such maintgnance{ construction,
recoqf§rucgion, alterations or improvements on MBTA Rail
Properties within Category B at ADDENDUM 1, including, with-
out limitation, construction, reconstruction, alteration or
improvement of any yard, track, signal, communication or
other solel? freight fécilify on su;h Rail Properties,
provided that if CONRAIL reasonably determines that any
bridge facility is in need of major structural repair,
reconstructioﬁ or replacement, without which the continued
utility of such chility cannot be maintained in accordance
with the standards applicable to the Rail Property of which
such facility is a part, as designated at ADDENDUM 1, Caté—
gory B, CONRAIL shall promptly notify MBTA of such determi-
nation in writing and shall either (1) undertake such
repair, repiacement or reconstruction at its sole éxpense
and in accordance with such standards, or (2) terminate its
use of that portion of the Rail Préperty occupied by such
bridge facility, in which event the parties Qhall promptly
execute an appropriate amendment to this Agreement which
reflects the deletion of such portion of Rail Property and
wh1g§£§ﬁ$11 include provisions requiring CONRAIL to take
reaééégble steps: }i) to secure such bridge facility; (ii)
to p;eGent unauthorized access thereto; and (iii) to -

protect against loss, damage, injury or death to third

)
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parties or to the property of such third parties as a
result of the termination of such use of Such facility by
CONRAIL. '

(b) It is understood that without limitation of
the foregoing, CONRAIL shall, in each particular instance,
(1) obtain MBTA's approval in writing of any removal of,
retirement in place of, addition to, or modification of,
track, signal systems, buildings or equipment on such Rail
Properties including, without limitation, approval of appli-
cations to the FRA Railway Safety Board, and that upon any

. such removal, all such items shall remain the property of

MBTA and shall be delivered to same at a materials yard
designated by MBTA within the MBTA's operating area at
CONRAIL'S sole expense and risk; (2) during the period of
its performance of responsibilities hereunder for Category
B MBTA Rail Properties, perform all responsibilities and
chligations of "track owners” under the FRA Track Safety
Regulations, and shall do all things necessary to apply for
and obtain, subject toc MBTA's approval in writing, any
approvals of regulatory or governmental bodies (including
the Interstate Commerce Commission, FRA and Massachusetts
Dep‘:tment of Public Utilities) which may be required in
théfi;:formance of such responsibilities and obligations,
at CONRAIL's sole cost and expense, including, without limi-
tation, filing the petition called for under FRA Track

)
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Safety Regulations, Section 213.5; provided that any "RS&I”
applications, so- called, to the FRA shall be jointly
filed; and (3) perform all such work as provided in Section
5.02(a) in acccrdance with the standards applicable to a
particular property, as designated in ADDENDUM 1, Category
B, under the classification set forth in said ADDENDUM and
subject to the terms and provisions set forth in the appli-
cable FRA Track Safety Regulations.

(c) All licenses, easements or other rights or
interests for purposes of crossing at grade, over or under
or otherwise of using the MBTA Rail Properties referred to
in this Section 5.02, including, without limitation, air,
subsurface, transverse, longitudinal or other rights or
inéerests for development, commercial or other purposes,
shzll be subject to the follewing understandings:

() Aall licenses, permits or other non-property
rights cr interests with respect to such Rail Properties
(hereafter in this paragraph called "licenses") shall be
issued by CONRAIL subject to the review and approval in
advance of MBTA, except as provided expressly bélow, and
all revenues paid by the licensee thereof to CONRAIL shall
be shared with MBTA as provided in sub-paragraphs (3) and
(4) below.

(2) CONRAIL may issue licenses for transverse

pipe and wire occupancies without prior review or approval

)
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of MBTA, subject to the provisions of sub-paragraph (3)
below.

(3) With respect to licenses issued under sub-
paragraph (2) above, CONRAIL shall charge the prepafation,
issuance and rental fees as set forth in EXHIBIT 3, "RENTAL
SCHEDULE FOR UTILITY OCCUPATIONS OF CONSOLIDATED RAIL PROP~-
ERTY", datéd January 1, 1985, and as amended from timé to
time in accordance with the provisions of Section 12.10
hereof. To the extent of revenue from payments by such
licensee, CONRAIL and MBTA shall share such revenues as:f
follows:

{g’ CONRAIL shall be reimbursed one-hundred
(100). percent of the Standard Preparation Fee as shown at
said EXEIBIT 3.

(¥ 1f annual rental feec are paid with
respect to such license, CONRAIL shall be paid the Base
Rate. The Base Rate shall be $100 dollars, and shall be
adjusted annually based on the Consumer Price Index, for
Urban Wage Earners and Clerical Worke;s (CPI-W) (1967=100)
specified for All Items-United States compiled by the
Bureau of Labor Statistics of the United States Department
of Labor, provided that the Base Rate shall not bé less
than $100.

& CONRAIL shall be paid one~half of any

revenues from payments by such licensee in excess of the

N
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amount provided at clausés (i) and (ii) above, the
remaining one-half share to be paid by CONRAIL to MBTA
forthwith upon receipf from the licensee.

(4) -With respect to licenses issued by CONKAIL
other than those described at sub-paragraph (2), CONRAIL
shall charge such amounte and shall share revenues from
payments by any such licensee in accordance with such under-
standings as MBTA and CONRAIL may agree to in writing with
respect to each such license, provided that to the extent
of such revenues CONRAIL's share qf same shall not be less
than the amount referred to at clauses (i) and (ii) above.

'(S) All applications for rights or interests .
described at this subsection with respect to the use of
MBTA Rail Properties other than those expresslylsubjgct to
sub-paragraphs (1) through (4) shall be submitted to MBTA
for its approval and isshance.

(@) CONRAIL shall carry out its responsibilities
under Section 5.02(a) in a manner which will not unreason-
ably interfere with any future passenger services which
MBTA may undertake or authorize on MBTA Rail Properties
which are designated as Category B properties at ADDENDUM 1
and whose status would change to Categor} A in accordance
with Section 3.02 upon the institution of such services, or
with MBTA passenger services then being provided on Catego-

ry A MBTA Rail Properties which would otherwise be adverse-

A
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ly affected by CONRAIL's activities under thas Secéion,
5.02.

(e) (1) In the event that MBTA initiates passen-
ger service or CONRAIL discontinues freight service on any
of.the properties within Category B at ADDENDUM 1, and if
it is determined that CONRAIL has failed, on or before the
date of such discontinuance, or ninety (90) days after the
date written notice is sént by MBTA to CONRAIL that it
intends tc initiate passenger service in joint use with
CONRAIL on such property, to maintain such proﬁerties at,
or teo bring such properties to, the level of maintenance
required under the FRA class designatior shown at ADDENDUM
1 for such property (except with respect to the Middleboro
Branch, Braintree to Campello, as to which thelprovisions
of Sectien 5.02(e) (2) shall apply), MBTA shall have the
right otherwise provided under Section 5.01 to perform such
work, and to charge CONRAIL therefor, in which event CON-
RAIL shall reimburse such charges incurred by MBTA as a
payment édditional to those otherwise provided in ARTICLE
6. It is understood that all facilities or improvements
thereto which aré censtructed by CONRAIL under Section
S.02(a), which ;re properly accounted for as a capital
expense, and which can be removéd without causing permanent
damage to such Rail Property and without interfering with

any use by MBTA of such Rail Properties, shall be the prop-

A
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erty of CONRAIL and may be removed by CONRAII. at its sole

expense in accerdance with the foregoing. At MBTA's

. option, MBTA may require by written notice to CONRAIL and

at CONRAIL's sole expense, that CONRAIL remove such facili-
ties or improvements which are no longer used and restore
the property to its pre-existing condition, and in the

event such facilities or improvements are not soc removed

within ninety (90) days following the date of such notice,

they shall be the property of MBTA.

- (2) Nctwithstanding the FRA class designatisn
otherwise called for at Section 5.02(e) (1) above, the FRA
class designation "Class ITI" shall apply for purposes of.
Section 5.02(e) (1) for the Middleboro Branch, Braintree to

Campello.

Section 5.03. CONRAIL Rail Properties
(a) Nothing in this Agreement shall derogate from

CONRAIL's right solely to perform all maintenance, construc-
tioﬁ, reconstruction, alterations, or improvements of any
kind on CONRAII -Rail Properties, provided that such work
shall be performed by CONRAIL subject to the provisions of
this Agreement ard at its sole expense. Without limiting
the generality of the foregoing, CONRAIL shall (1) secure
such approvals of rggulatory or governmental bodies for

such work as may be necessary, including, without limita-

)
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tion, the Interstatc Commerce Commission, FRA, and Massachu-
setts Department of Public Utilities, andnno approval of
MBTA shall be required in the exercise of such right or '
responsibilit& except as may be expressly provided herein:
and (2) shall perform such work in accordance with'the stan-
dards applicable to a particular property, as designated in
ADDENDUM 2, under the classification and subject to the
terms and provisions set forth in applicable FRA Track Safe-
ty Regulations. -

(b) In addition to maintenance or other Work per-
formed by CONRAIL on its Rail Properties for its own
account, CONRAIL agrees to perform maintenance work on
MBTA's account with respect to MBTA's operations on CONRAIL
Rail Prope;ties in accordance with the FRA Track Safety
Requlation classification listed in ADDENDUM 2 and for the
compensation set forth in ARTICLE €. 1If at any time MBTA
determines that such mainterance work has not been per-
formed by CONRAIL at a level required under the FRA Stan-
dards for the class of track in question, MBTA ghall notify
CONRAIL in writing and CONRAIL shall within thirty (30)
days of receipt of suc@ notice take such action as may be
necessary to bring such track to the standard so required.

If MBTA desires construction, alterations or improvements

" on CONRAIL Rail Properties it shﬁll subnmit a request to

CONRAIL in writing which specifies the work which MBTA

Y
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wants CONRAIL to perform on MBTA's account. Subject to
agreement by the parties on apportionment of the costs of
such improvements, CONRAIL shall perform such work, or, if
CONRAIL elects, allow MBTA, at its sole expense to enter
upon such Rail Properties to perform such work.

(c) CONRAIL shall perform its responsibilities
under this Section with respect to its Rail Properties in a
manner which does not interfere unreasonably with MBTA's
passenger services, as provided as of the Effective Date of
this -Agreement, or as may be provided by MBTA in the future
during the terﬁ hereof, as to which MBTA has given notice
in writing to CONRAIL from time to time.

(d) MBTA shall operate, including provision of
police protection, maintain ané make any improvements or
alterations it may determine to be necessary or appropriate
on all passenger stations, platforms, overhead pedestrian
Bridges_and other solely passenger facilities, at its sole

expense,

Section 5.04. CONRAIL Responsibility for Certain Property
Without limitation of the provisions of this Agree-

ment and notwithstanding any contrary provision thereof,

the parties agree as follows with respect to the.Rail Prop-
erties included within ADDENDA 1 and 2 and known collective;
ly as .the Boston Line - West End of "COVE" Interlocking to

Framingham - Mileposts 1.1 to 22.4: '
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(a) CONRAIL.shall maintain such Rail Properties
in accordance with the prbvisions of this Agreement other;
wise applicakle thereto, including, without limitation, the
FRA Track Safety standards shown in connection.therewith at
ADDENDA 1 and 2, and shall keep such properties reasonably
clean and free from waste or debris.

(b) CONRAIL shall not perform programmed major
maintenance (e.g. tie, rail or signal syétem replacement)
in a magner which unreasonably interferes with MBTA commut~
er service. Without limitation it is understood that any
such mainterance which is conducted in a manner which
delays MBTA morning or evening services during peak hours
for more than ten (10) minutes for any train, unless MBTA
otherwise agrees in writing prior to the start of such
maintenance, shall be considered unreasonable for purposes
of this paragraph. '

(c) On or before July 1, 1987, CONRAIL, at its
sole expense, shall provide and install continuous ﬁelded
rail in accordance with the specifications at EXHIBIT 4 and
on the track sections shown thereon.

(d8) On or before December 31, 1988, CONRAIL, at
its sole expencge, shall prdvide and install a Traffic Con-
trol System in accordaﬁce with the specifications at EXHIB-

IT 4 and on the track sections shown thereon.
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(e) On or before July 1, 1987, CONRAIL, at its
sole expense, shall make such improvements as may be
necessary and appropriate to permit the operating speeds
shown on EXHIBIT 5, and on the track sections shown there-
on.

(£) On or before December 31, 1988, CONRAIL shall
provide and install pedestrian bridges, in accordance with
the provisions of EXHIBIT 6 and at its sole expense, except
as otherwise provided in said EXHIBIT. CONRAIL shall
notify MBTA in writing imﬁediately upon completion of such
installation.

(g) With reference to such Rail Properties from

Riverside at Milepost 10.83 to Framingham at Miiepost

21.38, CONRAIL shall, in each particular instance, (1)
obtain MBTA's approval in writing of any removal of, retire-
ment in place of, or addition to, or modification of,
track, signal systems, buildings br equipment on such Rail
Property, including, without limitation, approval of appli-
cations to the FRA Railway Safety Board, and that upon any
such removal, all such items shall remain the property of
the MBTA and shall be delivered to same at a materials yard
designated by MBTA within MBTA's operating area at
CONRAIL's sole expense; and (2) perform all responsibili-
ties and obligations of "track owners" undér the FRA's
Track .Safety Regplation;, and shall do all things necessary

1
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to apply for and oktain, subject to MBTA's approval in writ-
ing, any approvals of regulatory or governmental Sodies
(including the Interstate Commerce Commission, FRA and Mas-
sachusetts Department of Public Utilities) which may be
required in the performance of such responsibilities and
obligations, at CONRAIL's sole expense, including, without
limitation, filing the petition called for under FRA Track
Safety Regulations, Section 213.5 provided that any "RS&I"
applications, so-called, to the FRA, shall be jointly .
filed. |

(h) The provisions of pafaqraph (c) of Section
5.02 shall apply to the MBTA Rail Property referred to at
this Section 5.04, namely, the Boston Line,.nilepost 10.83

to Milepost 22.4.
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Section 5.05. Installation of Industrial Sidetracks

(a) In addition to, and without limitation of,
the requirements set forth above in this ARTICLE 5, the
provisions of this Section 5.05 shall apply to the construc-
tion, alteraticn, repair or removal of industrial side-
tracks (referred to in this Section as "sidetracks")
located on the Rail Properties.

(b) User shall submit to Owner for its review and
written approval (1) the engineering plane and specifica-
tions for such work and (2) the applications by User or the
industrial user for licenses from Owner to use Owner's Rail
Properties for sidetrack purposes. If the plans and épeci-
fications are in accordance with the general specifications
for sidetrack construction adopted from time to time by
Owner, the Owner's approval thereof shall not be unreason-
ably withheld or delayed..

(c) User shall have full responsibility for nego-
tiations with industxrial users in connection with the devel-
opment of such plans and specificationé and with the prepa-
ration of licenses for submission to Owner.

(d) The license between Owner and User or the
Owner and the industrial user shall define the location and
use of the sidetrack, the use and maintenance charge, the
term of the license, the obligation to remove the sidetrack
under certain circumstances, and such other terms as may be

required by the Owner, including, without limitatibn, provi-
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sions for indemnification of Owner for liability for death
or injury to persons or loess or damage to property with
respect to the construction, alteration, repair, removal or
use of such sidetrack. In the event the license is between
Owner and User, the term shall not be greater than the term
of this Agreement uﬁder Section 9.01 and shall be subject
to the termination provisions of ARTICLE 9 of this Agree-
ment unlese the parties otherwise expressly agree.

(e) Unless otherwise agreed, all materials for '
installatian of new sidetracks and for alteration or repair
of existing sidetracks will be new, be built to specifica-
tione approved by the Owner, and shall be supplied by User
to Owner at a location to be agreed upon by the parties.

(f)- Except as provided below at paragraph (h),
censtruction, alteration, repair, or removal of sidetracks
on the Owner's Rail Properties shall be performed by Own-
er's employees or contractors at User's sole cost and
expense.

{(g) Except as provided in paragraph (h) below,
following Owner's written approval of plans and specifica-
tipns'for the construction, alteration, removal or repair
of sidetracks on Owner's Rail Properties, the Owner shall,
within 30 days, submit a force account estimate for work to
be done and a time and payment schedule which, when

approved by User, will constitute an order to. begin work.
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Payment shall be recuired in advance of the éerformance of
the work either, at the election of the Owner, in one pay-
ment Or a series of payments, If'it appears that the cost
of such work will exceed the estimate, Owner will notify
User to secure authority for such additional costs. Upon
completion of work done on behalf of User by Owner, User
shall promptly pay any authorized costs which exceed the
advance payments, provided, however, that Owner shall not
be authorized or obligated to incur costs in excess of
those approved in writing by User. The hne;pended balance
cf any advance payments shall be returned by Owner to User
promptly upon completion of work. _

{(h) Construction, alteration, removal, or repair
of sidetracks on Category B MBTA Rail Properties shall be
performed in accordance with plans and specifications
(approved in advance in writing by MBTA) by CONRAIL employ-
ees or ccntractors at CONRAIL's sole cost and expense.

(i) Maintenance of sidetracks on the Owner's Rail
Properties shall be performed by Owner's employees or con-
tractors at User's.soie cost and expense, except that main-
tenance of sidetracks on Category B MBTA Rail Propérties
~ shall be performed by‘CONRAIL employees or contractors at
CONRAIL's sole cost and expense. It is expressly under-
stood that the compensation charged to the parties under

ARTICLE 6 does not cover such cost and expense, which shall

A
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be paid as additional compensation in accordance with the
provisions of this Section 5.05.

(j) Owner shall bear no portion of the cost or
expense of and shall have no responsibility with respect to
construction and maintenance of that portion of any side-
tracks located off the Owner's Rail Properties.

| (k) In the event that usé of any sidetracks locat-
ed on Owner's Rail Properties has ceased for a period of
twenty-four (24) months, Owner shall have the option, upon
ninety (90) days' written notice to User, to remove the
sidetrack and any other facilities or appurtenances connect-
ed therewith which are located upon owner's Rail Proper-
ties. b

{1) In the event of removal of a sidetrack locat-
ed on Owner's Rail Property, User shall be entitled to the
return of all sidetrack materials which User provided to
Owner or otherwise installed in accordance with this Sec-
tion, which are properly accounted for as a capital
expense, which can be removed without causing permanent
damage to owner's Rail Property, and without interfering
with any use by Owner of such Rail Property, provided that
the cost of removal is borne by User. All other materials
shall be removed Sy Owner at Owner's expense and shall be
retained by Owner. Owner shall notify User of the removal
and availability for disposition of all materials belonging

A

to User hereunder. \
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ARTICLE 6

COMPENSATION

Section 6.01. Base Charge

(a) Subject to revision from time to time as pro-
vided in Sect;on 6.03, the Base Charge for the use by CON-
RAIL of the MBTA Rail Properties listed in ADDENDUM 1, Cate-
gory A, and for the use by MBTA of the CONRAIL Rail Proper-
ties listed in ADDENDUM 2 shall be as follows:

Number Car Car Mile

Miles Annually . Charge
First Eight Hundred Thousand 20¢
Over Eight Hundred Thousand 15¢

(b) Notwithstanding the foregoing, User shall not
be obligated to pay to Owner compensation as otherwise pro-
vided with respect to the MBTA Rail Propgrty known as the
East Route Main Line from Milepost 1.36 to Milepost 2.75,
or the CONRAIL Rgil Property known as the Grand Junction
Secondary from Milepost 0.0 to Milepost 2.7 within which
Termini Drawbridge #7 and/or the replacement bridge for

Drawbridge #7 is, or will be, located.

Section 6.02. Zheyment

(a) User will pay to Owner an amount computed by

multiplying the Base Charge, as revised from time to time

pursuant to Section 6.03, by the number of car miles trav-

A
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elled on each segment of the Rail Prcoperties of the Owner
in any calendar month (the "applicable month").

(b) The User shall be responsible for calculating
the amount of the payment due to the Owner for the applica-
ble month in accordance with this Section, and shall pay

same within ninety (90) calendar days after the close of

- such month. Any such payments shall be accompanied by a

statement prepared by User which shall show the number of
car miles travelled during the_applicable month by each
segment on the Owner's property.

Section 6.03. Revision of the’Base

Beginning July 1, 1987, and each July thereafter,
the Base Charge shall be increased or decreased on a cumula-
tive basis by the same percentace by which the cost of
labor and material, excluding fuel, as reflected in the
Annual Indices of Charge-Out Prices and Wage Rates
(1977=100), Series RCR, included in "“AAR Railroad Cost
Recovery Index" and geupplements thereto, issued by the Asso-
ciation of Aamerican Railroads (or, if such index ceases to
be published a generally recognized index which is substan-

tially equivalent to same), has increased or decreased in

" the preceding calendar year. Such increase or decrease

will become effective July 1st of each calendar year.

A
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Section 6.04. égecial Provisions for Certain Property
Notwithstanding the foregoing, and subject to the

provisions of Sections 4.03, 5.04 and 9.03, MBTA shall be

considered “User®” and CONRAIL "Owner" of the MBTA Rail Prop-

erty identified at ADDENDUM 1, Category A as Boston Line =~
Lo : . Riverside to Framingham - Milepost 10.83 to Milepost 21.38

P for purposes of this ARTICLE 6.
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ARTICLE 7

LIABILITY INDEMNIFICATION

Section 7.0l. General

(a) Financial responsibility for 1iability'for
personal injury or property damage which may result from
activities conducted hereunder shall be allocated as provid-
ed in this ARTICiE 7.

(b} For the purpose of this ARTICLE 7, the follow-
ing terms ;hall have the méanings provided below unless '
otherwise expressly provided in this ARTICLE: _

"CONRAIL Employees", the employees and agents of
CONRAIL, and CONRAIL's operating contractors and said con=-
tractors' employees. |

"MRTA Employees", the employees and agents of
MBTA, and MBTA'ts cperating contractores and said contrac-
tors' employees.

"Person", any person, including, without limita-
"tion, passengers and third parties, as well as the respec-
tive employees, agents or contractors of the parties.

(c) For the purpose of this ARTICLE 7, the term
"contractor®” shall not be deemed to include the Natiocnal
_ Railroad ?aésenger Corporation in its capacity as operator

of rail services on its own behalf.
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Section 7.02, CONRAIL Emplovees

CONRAIL_shall defend, indemnify, and save harmless
MBTA and MBTA Employees, irrespective of any negligence or
fault of, or control by, same, or howsoever the same shall
occur or be caused, from any and all liability, damage, or
expense of any kind whatsoever, including reasonable attor-
neys fees, arising out of injury to or death of any CONRAIL
Employee or other contractor of CONRAIL, or arising out of
loss of, damage to, or destruction of any property of any
such CONRAIL Employee or contractor. CONRAIL employees who
are involved in CONRAIL's provision of services to MBTA
under this Agreement shall be regarded as CONRAIL Employ-

ees, and not as employees of MBTA.

Section 7.03. MBTA Emplovees

MBTA shall defend, indemnify, and save harmless
CONRAIL and CONRAIL Employees, irrespective of any negli-
gence or fault of, or control by, .same, or howsoever the
same shall occur or be caused, from any and all liability,
damage, or expense of any kind whatscever, including reason-
able attorneys fees, arising out of injury to or death of
any MBTA Employee or other contractor of MBTA, or arising
out of loss of, damage to, or destruction of any property
of any such MBTA Employee or contractor. MBTA Employees
who are involved in MBTA's provision of services to CONRAIL
under this Agreement shall be regarded as MBTA Employees .

and not as employees of CONRAIL.
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Section 7.04. CONRAIL Property

CONRAIL shali defend, indemnify, and save harmless
MBTA and MBTA Employees, irrespective .of any negligence orx
" fault of, or control by same, or howsocever the same shall
occur or be caused, from any ané all liability, damage or
expense of any kind whatsoever, includipg reasonable attor-
neys fees, ariging out of loss of, damage to, or destruc-
tion of any property, real or personal, owned by, leased to
or otherwise under the céntrol of CONRAIL, including, with-
out limitation, CONRAIL trains;‘ladinqs and all other con-
tents thereof and the MBTA Category B Rail Properties and
the MBTA Rail Properties known as the Boston Line =--
Riverside to Framingham -- Mileposts 10.83 to 21.38,
provided that such loss, damage or destruction shall have
occurred during the period of CONRAIL's responsibility
therefor pursuant to Sections 4.03, 5.02, 5.04 and 9.03,
and regardless whether such liability, damaée or expense
arises before or after the date oﬁ which CONRAIL may'cease
to be responsible therefor in accordance with the
provisions of Section 9.03 or the provisions regarding the

MBTA Category B Properties.

Section 7.05. MBTA Property

'MBTA shall defend, indemnify, and save harmless
CONRAIL and CONRAIL Employees, irrespective 6f any negli-
gence.or fault of, or control by same, or howscever the

)

same shall occur or. be caused, from any and ali liability,
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damacge, or expense of any kind whatsoever, iﬁcluding reason-
able attorneys fees, arising out of loss of, damage to, or
destruction of any propertv owned by, leased to, or other-
wise under the centrol of MBTA, including without limita-
tion, MBTA trains and all other contents thereof, but
exﬁressly not including the MBTA Rail Properties described
at Section 7.04, above, with respect to the loss, damage or-

destruction referred to in such Section.

Section 7.06. Liabilities Arising from Hazardous -

Materials

Any other provision of this ARTICLE 7 to the con=-
trary notwithstanding:

(1) COKRAIL shall defend, indemnify and save harm-
less MBTA and MBTA Employees, irrespective of any negli-
gence or fault of, or confrol by, same, or howsoever the
same shall occur or be causgd, from any and all liability,
damage, or expense of any kind whatscever, including reason-
able attorneys fees, arising out of injury to or death of
any Person, or arising out of loss of, damage to, or
destrﬁction of the property of MBTA, MBTA Employees or'any
Person, resulting from the transportation or use of hazard-
ous materials by 6ONRAIL, CoﬁRAIL Employees or other con-
tractors of CONRAIL (other than MBTA); and

{2) MBTA shall defend, indemnify and save harm-

° \
lessz CONRAIL and CONRAIL Employees; irrespective of any
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negligence or £fault of,. or control by same, or howsoever

the séme shall occur or be caused, £rom any and all iiabili-
ty, damage, or expense of any kind whatsoever, including,
reasonable attorneys fees; arising out of injury to or
death of any Person, or arising out of loss of, damage to,
or destruction of the property of CONRAIL, CONRAIL Employ-
ees or ahy Person, resulting from the transportation or use
of hazardous materials by MBTA, MBTA Employees or other
contractors of MBTA (other than CONRAIL.)

For purposes of this Section, hazardocus materials
shall be deemed to include, but not be limited to, all mate-
rials listed by the United States Department of Transporta-
tion in the Hazardous Materials Table found at 49 CFR
172.01, as the same may be amended from time to time, with-
out regard to any special designation or limitation noted

in the Table.

Section 7.07. oOther Apportionment of Liability

Except as otherﬁise provided in Section 7.01
through 7.06, of this ARTICLE 7:

(a) CONRAIL shall defend, indemnify, and save
harmlegs MBTA and MBTA Employees from any and all ljabili-
ty, damage, or expernse of any kind whatscever, including

reasonable attorneys fees, arising out of injury to or

_death of any Person, or arising out of loss of, damage to,

- or destruction of any property of any Person, résultlng
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from tﬁe negligence or fault of CONRAIL, CONRAIL Employees
or other contractors of CONRAIL {other than MBTA).

l(b) MBTA shall defend, indemnify and save harm-
less CONRAIL and CONRAIL Employees from any and all liabili-
ty, damage, or expense of any kind whatsoever, including
reasonable attorneys fees, arising out-of injury to or
death of any Person, or arising out of loss of, damage to,
or destruction of any property of any Person, resulting
from the negligence or fault of MBTA, MBTA Employees ox
other contractors ¢6f MBTA (other than CONRAIL). .

(c) If liability, damage or expense of any kind
whatsoever arises as a result of the negligence 6: fault of
both parties, or their respective Employees or other con-
tractors, the obligations of the parties to indemniff each
other pursuant to Sections 7.07(a) and 7.07(b), above,
shall be apportioned on the same basis as would arise under
applicable common law and statutory principles of law con-
cerning tort liability, contribution and indemnification,
provided, that for the purposes of this contractual provi-
sion insofar as it relates to the right to contribution of
one party to another, and notwithstanding any contrary prin;
ciple of law, the party against whom contribution is sought
shall be responsible for thé negligence or fault of its

Employees or other contractors.
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ARTICLE 8
DISPUTE RESOLUTION

Section 8.01l. Informal Procedures

(a) Whenever an issue of interpretation or appli-
cation of this Agreement arises between the parties, the
parties agree to make every possible effort to resolve the
matter expeditiously through the procedurés set forth in
this Section, and without resort either to arbitration (see
Section §.02) or to other remedies available under this
Agreement pursuant to Section 9.03.

{b) For techﬁibal operating issues, the parties
will establish ar operating committee consisting of one or
more representatives from each party. The operating éommit-
tee shall meet as often as required by the MBTA Director of
Rail Operations aqg CONRAIL General Manager-Northeast
Region. Either party may submit isstes to the operating
commitiee for review and the operating committee shall give
its opinion on any issue within a reasonable time but not
later than fifteen (15) working days from the date of the
meeting at which the issue was presented. -

(c) In the event any party believes that the oth-
er party is in default regarding a matter of substantial
importance which, if not corrected immediately, will sub-

_stantially prejudice the party's ability to pxoﬁeet its

interests under this Agreement or will cause other
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irreparable injury, such party may request a meeting to be
held between the General Manager of MBTA and the General
Manager-Northeast Region for CONRAIL at a convenient time.
and place within seven (7) working days of the request.
The other party shall forthwith respond to the request and
the meeting shall be held within the above time period.

(d) If a dispute remains outstanding following
-the use of the ;ppropriate method or methods outlined _
above, the aggrieved party shall notify the other party in
writing of the nature of the alleged default, the groun&s
why the other party is responsible,.and the specific relief
desired. Within ten (10) business days of the receipt of
such notice, such other party shall respond in writing and
shall either propose an adequate course of action to cor- -
rect such defavlt within a stated period of time, or pro-
vide a detailed objecticn to the grounds listed in such
rotice. 1In the event that the parties agree on the course
of action pioposed by the responding party, or an alterna-
tiQe course of action to correct such default, the parties
shall countersign a letter incorporating such agreed upon
course of action or, where applicable, shall agree to an
amendment to this Agreement. In the event that such letter
agreement or amendment is not executed within thirty (30)
days of receipt of such notice (originally sent by the
aggrieved party),.or within such other reasonable period of

tire as the parties may agree, the agﬁrieved pariy_may,
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except as otherwise provided in this Agreement, proceed
with formal methods of dispute resolution outlined in Sec-
tion 8.02 or may proceed with other remedies available

under this Agreement.

Section 8.02. Arbitration
(a) Arbitration for purposes of resolving a dis;
_____ pute shall follow exhaustion of the informal procedures
under Section 8.01 and shall be available only at the
option of both parties. If a party elects arbitration and
the other party declines to have the dispute resolved by
arbitration under this Section, or if the parties undertake
arbitration and one of the parties unreasocnably delays the
expeditious conclusion of same, the aggrieved party may
proceed with other remedies . available under this Agzeement..
| (b) If arbitration is undertaken, the matter in
dispute shall be submitted to disinterested arbitrators,
3? one of whom shall be appointed by MBTA and the other by
‘ CONRAIL. If the two arbitrators so chosen cannot agree,
they shall select a third, disinterested arbitrator ("neu-
tral arbitrator®). 1In the event that the arbitrators are
unabie to agree upon the appointment of a neutral arbitra-
~ tor, the ﬁeutral arbitrator shall be appointed, upon the
- application of either party hereto and upon reasonable
notice to the cther party, by the American Arbitration

A

Association,

55



HA

(c). If.either party claims the arbitrators' deci-
sion is based.upon an error of law, it may within thirty
(30)—days after receipt of such decision, institute an
action at law to determine such legal issue. For this pur-
pose, the sufficienéy of the evidence to support the arbi-
trators' conclusions of law shall be considered a gquestion .
of law.

(d) The parties may elect thrxough mutual agree-~
ment to have the dispute presented to one arbitrator. ,

(e) All arbitrations hereunder shall be conducted
in accordance with the rules and procedures of the American
Arbitration Association unless the parties otherwise agree.

(f) During the pendency.of_such arbitration pro-~
ceedinrgs, the cperations to be conducted, and physical
plant to be used under this Agreement, to the extent that
they are the subject of such controversy, shall continue to
be transacted and used in the manner and form existipg pri-
or to the time such controversy arcse, unless the arbitra-
tors shall make 2 preliminary ruling to the contrary.

(g) Each party hereto shall bear the costs and
expenses incurred by it and by the arbitrator it has

appointed under paragraph (b) in connection with such arbi-

tration and both parties shail share equally the costs and

' expenses attributable to the services of the single arbitra-

tor which they ray Jjointly appoint under paraér;ph (d8) or .

of the third arbitrator which may be appointed under

pafagraph {(b) .
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ARTICLE 9
DURATION OF AGREEMENT AND DEFAULT

Section 9,01. Term

The effective date of this Agreement shall be July
1, 1985, and the term hereof, uqless sooner terminated as
provicded below, shall contiﬂue from that date until Decem-
ber 31, 2015. Thereafter, this Agreement may be extended
for one successive thirty (30) year term at the election of
both parties, provided that both parties execute a written

election to renew not later_than June 30, 2015.

Section 9.02. MBTA Budget Approval

This Agreement is subject tc annual budget approv-
al by the MBTA Advisory Board of budgetary provisions for
rail) costs or services under Mass. General Laws, Chaptér
161A, Section 5(i). In the event that financial participa- .
tion by MBTA in costs or services related to any or all of
the Rail Properties is not appréved, MBTA shall provide
written notice of same to CONRAIL, which nétice shall speci-

fy the end of the fiscal period for which an approved bud-

get;;;ists. Effective at the end of such fiscal period

(cilled for purposes of this paragraph the "Termination
Date") the provisions c¢f this Agreement shall terminate and
shall be null and void and without further effect except

that claims or disputes of the parties with respect to mat-
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ters arising under this Agreement prior to such Termination
Date- shall be governed by this Agreement and except that
CONRAIL may elect to continue to use MBTA Rail Properties
in accordance with such reascnable terms and conditions as
the parties may agree upon in advance of such Termination
Date, provided that such terms and conditions shall include
a provision whereby CONRAIL, on and after such Termination
Cate, shall bear the entire risk of damage, loss, liability
or costs associated with such Rail Properties and shall
indemnify ard hold harmless MBTA, its employees, agents,
contractor and operating contractors, from any and all lia-
bility, damages, losses, expenses and claims of any kind
whatsoever and however the same shall occur, including rea-
sonable attorneys' fees, arising with respect to such Rail
Properties, unless such liability, damages, losses or
claims are caused solely by the fault or negligence of

MBTA, its employees, contractors or operating contractors.

Section 9.03. Default
(a) Each of the following shall constitute an
Event of Default urder this Agreement:

(i) Any late payment of compensation under

~aps

o

ARTf&LE 6 or other provisions of this Agreement remaining
cutstanding for more than four (4) months:
(i) The commencement of any proceeding by

)
or-against either party which might result in any modifica-
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tion of the obligations of such party hereunder under any
bankruptcy, insolvency or similar law, unless all of the
opliéations of such party under this Agreement shall have
been duly assumed by a trustee or successor to such party
within sixty (60) days after such proceeding shall have com-
menced;

(iii) The failure to perform any covenant or
obligation pursuant to Sections 4.03 or 5.04, which failure
shall have gontinuéd for more than thirty (3¢) days follow-
ing the date of the notice sent pursuant to Section
8.01(&); or

(iv} The failure to perform any other coveé
nant or ghligation in this Agreement, which failure shall
have continued for more than thirty (3C¢) days following the
date cf the notice sent pursuant to Section 8.01(d).

‘ (b) If an Event of Default shall occur, the party- -
not in default ("aggrieved party"™), vpon written notice to
the defaunlting party, may make a Declaration of Default
hereunder, and may exercise any or all of the followirng
remedies;

(i) Terminate this Agreement by and upon
sixty (60) days written notice to the defaulting party;

(1i) 'If the Event of Default is the failure
of CONRAIL to perform any covenant or cbligation pursuant
to Sections 4.03 or 5.04, MBTA may, upon writteq nrotice to

CONRAIL which shall be not less than sixty (60) days,
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assume the dispatching, train control and maintenance
responsibilities referred to at said sections, for that
segﬁént of track from Milepost 10.83 to Milepost 21.38, it
being understood that CONRAIL shall pay to MBEA one-half of
the actual labor and material costs, including fringe bene-
fits, overhead and material additives at the rxates therein
certified to be in effect by MBTA's Director of Rail Opera-
tions, incurred by MBTA or its operating centractor to pro-
vide for such transfer, provided that MBTA shall submit a
suitable statement in accordance with the Interstate Com-
merce Commissior Uniform System of Accounts which show such
costs, and provided further that CONRAIL's one-half share.
of such costs péreunder shall not exceed the amount of
$50,000, as said amount may be revised on an anpual Basis
in accordance with the index and procedures specified in
Séction 6.03; _

(iii) Continue this Agreement in effect not-
withstanding the Event of Default and set off against
amounts owed to the defaulting party Any late payments duly
noticed by the aggrieved partﬁ in the Declaration of
Default; or .

~j (iv) Substitute for the remedy described at

. paragraph (iii) above, the remedy described at Paragraph
(i); and

(v) ﬁegardless whether a remedy described

above is exexrcised, pursue any other remedy at law or in

eqguity in any court of competent jurisdiction.
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(c) Notwithstanding any contrary provisions of

Section B.Oi(d) or of Section 9.03(a) or (b), if any party
believes that the other party is in default regarding‘&
matter of substantial importance which, if not corrected
immediately, will Substantiqlly prejudice the aggrieved
party's ability to protect its interests under this Agree-
ment or will cauvse other irreparable iniury, the aggrieved
party may file immediately any and all pleadings which it
deems appropriate before any court of competent jurisdic-
tion to secure judicial review cf such matter, accompanied
by an affidaQit demonstrating the nature of the need for
immediate relief, without following the provisicns of Sec-
tion 8.01(d) and witﬁout waiting for the thirty (30) day
period specified therein or in Section 9.03(a) or (b) to
expire. The parties agree that to the extent permitted Sy
the rules of procedure applicable to judiciél review in the
court or courts in which proceedings under this Agreement
are invoked, pursuit of judicial review as described in
this Paragraph shall be wiﬁhout prejudice to the pursuit of
other remedies described in this Section;.including, with-
out limitation, pursuit of judicial relief as to other
issues between the parties under this Agreement.

n (d) An Event of Default shall not be waived or

satisfied by failure of a party to make a Declaration of

_Default with respect thereto, nor shall a failure of a par-

-ty to make a Declaratior of Default be considgreé a waiver
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of any other remediec available to it under this Agreement

or otherwise.
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ARTICLE 10
ABANDONMENT OF FREIGHET OPERATIONS

AND TRANSFER OF PROPERTY RIGHTS

Section 10.01. Abandonment of CONRAIL Rail Properties
(a) CONRAIL shall not file with the Interstate

- Commerce Commission an application for abandonment of any
of its Rail Properties under this Agreement nor shall CON-
RAIL otherwise agree with any person to transfer or dispose
of any such properties or any interest therein without ’
first providing written notice not less than sixty (60)
cays in advance of same to MBTA.

(b) Irn the event that CONRAIL shall abanden its
freight operation over any of the Rail Properties listed at
ADDENDUM 2, MBTA may, at its sole discretion and upon writ-~
ten notice tc CONRAIL, assume resporeibility for and con-
trol of such Rail Properties and may maintain same at its
sole cost and expense, for such period of time as MBTA may
elect, and dﬁring such period MBTA shall not be obligatea
to pay the compensation otherwise assessable on MBTA with
respect to its use of such Rail Properties under ARTICLE 6.
Excépf that MBTA's rights under this Section shall be sub-
jectfﬁo (i) CONRAIL's rights and obligations to transfer
or dispose of Rail Property and (ii) the rights and inter-
ests that may be acquired by a third party if and ;o the
extent they arise pursuant to 49 U.S.C. Section 10905 ér

any similar statute.
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Section 10.02. Transfer of Easements

The parties agree to grant to each other, at a

- closing to be held'not later than sixty (60) days following
the date of execution of this Agreement, the rights or
interests described below:

(a) MBTA shall grant to CONRAIL an easement and
right of first refusal to operate its service over the
Dorchester Branch, MP 0.0 to 9.5; in the form'substaptially
equivalent to EXKIBIT 7, attached hereto and incorporated
by reference.

ib) CONRAIL shall'grant to MBTA a one-track ease-
ment and right of first refusal to operate its service over
the Grand Junction Secondary Track, MP 0.0 to 2.7, in the -
form substantially equivalent to EXHIBIT 8, attached hereto
and incorporated by reference

{c) CONRAIL shall convey to MBTA suck parcel or
parcels of real property along the Boston and Providence
Main (Shore) lLine right-of-way in the town of Mansfield as
may be'necessary ta permit MBTA to operate and maintain a
passenger station in Mansfield, in a form substantially
ecuivalent to EXHIBIT 9, attached hereto and incorporated

by reference.

Section 10.03. Framingham Yard
The parties agree that not later than §ix (6)

‘months following the date of execution of this Agreement,

64



CONRAIL shall lea;e to MBTA for nominal rent and for a termm
of one (l} vear the certain tﬁo (2) parcels of real
property in the Framingham Yard as indicated cn the map
attached hereto as EXHIRIT 10 and marked Parcel 1 and
Parcel 2. Said lease'shéll include any buildinge,
structures or facilities which may be lo;ated thereon,
including signals, steam and water lines, elect:ric powér
vaults and lines, telephones and similar facilities. said
lease shall alsc include, but not be limited to, the
following provisions:

(a) Grant MBTA an option to purchase the leased
parcels during the term of the lease for a price to be nego-
tiated in gocd faith by MBTA and CONRAIL, which price shall
be the fair market value of such parcels. Notice of intent
to exercise said option shall be given by MBTA not lgss

than six (€) months prior to the expiration of said lease.

-It is understocd that should the MBTA not purchase said

precperties, the existing lease will be allowed tc‘expire
and shall not be renewed by CONRAIL.

(b) MBTA will assume full responsibilitf for pay-
ment of all costs and expenses related to said leased par-
celﬁhincluding, but not limited to real estate taxes and
maintenance costs.

(c)’ MBTA, at its sole cost and expense, and in
accordance with a plan for the construction of ce;tain

improvements by MBTA on the leased parcels, which plan will



be prepared by MBTA and acreed to in advance by CONRAIL and

‘made a part of said lease, shall remove all rzil, ties and

other track material chrrently locatedé on the leased par-
cels except those materials which are fit and which may be
used in constructing-new track, and shall place such sur-
plus materials in an area in the Framingham Yard designated
by CONRAIL and stacked in a condition reasonably acceptable
to CONRAIL for pickup by CONRAIL. It is understood that
guch surplus material is the sole property of CONRAIL and
will be disposed of at CONRAIL's discretion.

(d) MBTA, at its sole cost and expense, in accor-
dance with the aforesaid plan shall provide all labor and
materials other than those remaining on the leased parcels
as provided above, which are necessary to effect a new
track arrangement agreed to irn said plamn,

(e) MBTA, at its sole cost and expense, shall
remove from the leased parcels, in a manner fifst approved
by CONRAIL, any improvements made on said parcels, subse-
quent to the effective date of the Lease Agreement, and
will restore the property to the condition existing prior
to the effective aate of the Lease in the event the sale
referred to in Section 10.03 (a)} is not closed.

(£) CONRAIL will grant to MBTA an easement over

the east leg of the Wye leading from the Boston Line to

" Framingham FNorth Yard for the purpose of loading and unload-

ing passengers, which easement £hall be included in said

lease.
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(g} All vertical and horizontal clearances on the
leased parcels shall be approved by CONRAIL prior to con-
struction of any improvements includiné, but not Iimited
to, track relocations.

(h) It is further agreed that upon CONRAIL's
determination to relocate its facilities and operations
presently existing at the parcel of land described
generally at Section 1.02(l) of this Agreement and
identified as Parcel 3 or Exhibit 10, attached hereto and
made part hereof, CONRAIL will forthwith notify MBTA of
this determination, and MﬁTA shall have the option to
purchase such parcel by providing written notice_of same -
within sixty (60) days following receipt of notice of
CONRAIL's determination. MBTA's option to purchase such
parcel, if exercised hereunder, shall be at a price to be
negotiated in good faith by the paities, which price shall

be fair market value of such parcel.

hkhkkhkhhhhhddhkdd
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ARTICLE 11°
AFFIRMATIVE DUTIES,

REPPESENTATIONS AND WARRANTIES

Section 11.01. Operating Duties in Regard to Safety

User shall take all reasonable precautions for the
safety of and shall provide all reasonable protection to
prevent damage, injury, death or loss to: all employees
and passengers of the Owner, Owner's operating contractors,
all tracks, bridges and other equipment of the Owner and
all adjoining utilities and other equipment in the Owner's
rights-of-way. Unless otherwise.provided by law, User will
be solely responsible to give all notices and comply with
all applicable laws, rules, regulations and lawful orders
of any public agency or authority in connection with its
operations under this agreement beafing on the safety of
Fersons or property orltheir protection from damage, inju-
ry, death or loss. Without limitation, this shall include
~ observance of all safety rules and regulations administered
by the Interstate Commexce Commissioi, Federal Railroad
Administration or Massachusetts Department of-Pﬁblic Utili=-
ties. including, for example, the FRA's regulations at 49
CFR Subtitle B, Chapter II; all applicable regulations
regarding the transport of hazardous materials or wastes
prescéibed by the U. S. Department of Transpo:tq;ion includ~
ing 49 CFR Parts 171 et seq, and prescribed by the U. S.
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Environmental Protection Agency including 40 CFR Part 263;
arnd all safety rules and other operating procedures of gen-
eral applicability ané future effect issued by Owner and
forwarded in writing to User. At Owner's reasonable
request, User shall promptly furnish Owner with evidence
satisfactory to Owner demonstrating User's éompliance with

the above.

Section 11.02. Mutual Representations and Warranties

When this Agreement is executed by the parties,
the'parties shall have represented and warranted to each
other that: (a) the parties have the corporate power and
authority to enter into this Agreement and to carry out
their respective 6bligations hereunder; (b) the parties'
have taken all legal action necessary to authorize them to
enter into and perform their respective obligations hereun-
der; (c) entering into and performing this Agreement dces
nct violate any stafute, rule, fegulation, order, writ,
injunﬁtion cr decree of any court, administrative agency or
governmental boedy, or violate any agreement by which a par-
t§ is bound; (d) there is no known litigation or proceed-
ing pending or threatened against a party which could mate-
rially or adversely affect the performanée of this Agree--
ment; and (e) the parties have obtained all approvals as
may bé required to permit their respective petfo;mhnce of

‘the obligations of this Agreement.
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Section 11.03. Certain Duties and Representations

CONRAIL (1) warrants and represents that it has
cbtained, on or before the date of execution of this Agreé-

ment, sufficient right, title or interest in CONRAIL Rail

Properties to insure that MBTA shall have and enjoy the

access rights granted to it under this Agreement for the
term hereof; and (2) shall do nothing to forfeit or other-
wise to impair such rights as CONRAIL may have in its Rail
Properties so as to interfere with MBTA's access rights

hereunder during the term hereof.

EREAA AR A AL ANN
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ARTICLE 12
GENERAL PROVISIONS

Section 12.01l. Labor Rights

(a) The User agrees that its entrance upon and
use of the Owner's properties is for its corporate purpose
of providing service pursuant to appropriate authority and
that such use does not create or continue any rights on the
part of the.User's employees or its contractors with
respect to any cther current or future use of the Owner's
properties, including without limitation, maintenance, oper-
ation, rehabilitation, and improvement thereof by the Owner
or Owner's contractors. The User shall indemnify, defend,
and holé harmless the Owner and the Owner's contractors
against any liability arising from any claims or employment
protection rights including without limitation rights or
claims arisinc from the performance cof any work for the
User on the Owner's properties by the Owner or the Owner's
contractors under this Agreement. '

(b) - Nothing contained in this Agreemert shall
require either party to perform any service or take any
action which would violate any term or condition of any
theﬁ_gurrent labor agreement between the respective parties
and any organization fepresenting any of their respective

employees or applicable to the respective parties by reason

- of opération of law.
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Section 12.02. Status As Independent Contractor

In connection with all mainterance or other work.

~ performed by META on CONRAIL's account in furtherance of

CONPAIL's freight operation on MBTA Rail Properties under.
Section 5.01 and any other work performed by MBTA on behalf
of CONRAIL under this Agreement, the parties intend that
the MBTA shall act as an independent contractor and not as

the agent for CONRAIL.

Section 12.03. Clearing Wrecks -- MBTA Rail Properties
{a) (1) when, as a result of CONRAIL's sole use

ci MBTA Categcry B Rail Properties, rerailing, wrecking
service or wreckihg train service is reguired, CONPAIL
shall perform or arrange to have performed such_service at
COMRAIL's sole cost Fnd expense, including without limita-
tion, removal of dameced equipment, repair and restoration-
of rozdbed, track, signals, communication systeme and all
other right cof way structures. '

(2) In the event that MBTA's sole use of Cate-
gory B Properties'results in the need for wrecking sexrvices
as described in this Section, the provisions of Section
12.04 (a) shall apply.

(3) In the event that any joint use of Catego-
ry B MBTA.Rail Properties by CCNRAIL and MBTA results in
the néed for wrecking services as described in tPis

Section, the provisions of Secticn 12.04(b) shall apply.
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(b) With respect to incidents on MBTA Category 2
Rail Properties the following provisions shalligpply:

(1) when, as a result of CONRAIL's sole use
of MBTA Category A Rail Properties, rerailing, wrecking
service or vrecking train service is required, MBTA, with
the cooperation, assistance, and advice of CONRAIL, shall
have the option of requesting CONRAIL to perform'such ser-
vice or of performing such service by itself or by its con-
. tractor, all at CONRAIL's sole cost and expense, including
without limitation, removal of damaged equipment, repair of
damaged equipment, repair and restoration of roadbed,
track, signals, communicaticn systems and all other right
of way structures.

(2) when, as a result of MBTA's sole use of
MBTA Category A Rail Properties, rerailing, wrecking ser-
vice or wrecking train service is required, MBTA, with thé
cooperation, assistance, and advice of CONRAIL, shall have
the option of requesting CONRAIL to perform such service at
MBTA's sole cost gnd expense or of performing such service
by itself or by its contractor, including without limita-
tion, removal of and restoration of roadbed, track, sig-
naldr communication systems, and all other right of way
structures, |

(3) when, as a result of joint use of MBTA
Category A Rail Properties by MBTA and CONRAIL,\rerailing,

wiecking service or wrecking train service ir required, the
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provisions of Section 12,03(b) (1) will apply except that
all costs, including without limitation liability costs,
will be apportioned in accordance with the provisions of
ARTICLE 7.

(¢) Unless the parties otherwise agree in writ-
ing, all repairs and restorations performed pursuant to
this Section shall be to the conditian existing immediately
preceding the wreck.-

(d) 21l CONRAIL locomotives, cars, equipment,
lading (including Joss thereof) and salvage from any such
wreck or derailment under the management or control of MBTA
shall remain the property of CONRAIL. Any META -
loccmotives, cars, equipment, lading (including loss there-
0f) and szlvage involved in such wreck or derailment shall

remain the property of MBTA.

Section 12.04. Clearing Wrecks -- CONRAIL Properties
(a) When, 8s a result of MBTA's sole use of CON-

KRAIL Rail Properties, rerailing, wrecking service, or wreck-
ing train service is required, CONRAfL promptly shall per-
form or arrange to have performed such service at MBTA's
sole cost and expense, includiné without limitation, remov-
al of daﬁaged ;quipment; repair and restoration of roadbed,
track, eignals, communication systems and 2)1 other right

of way structures.
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(b) When, as a result of MBTA's and CONRAIL's
joint use of CONRAIL Rail Properties, rerailing, wrecking
service, or wrecking train service is required, the brovi—
sions of the foregoing paragraph (Section 12.04(a)) will
apply except that all costs, including without.limitation
liability costs will be determined in accordance with the
provisions of ARTICLE 7.

gc) Unless the parties otherwise agree in writ-
ing, all repaires and restorstions performed pursuant to
this Section shall be to the condition existing immediately
preceding the wreck.

(d) All MBTA locomotives, cars, equipment, lading
(including loss thereof) and salvage from any such wreck or
derailment under the management or control of CONRAIL shall
rermain the property of MBTA. Any CONRAIL locomotives,

cars, equipment, lading (including loss thereof) and sal-

. vage involved in such wreck or derailment shall remain the

property of CONRAIL.

Section 12.05. Force Majeéure

(a) MBTA will be excused from any obligation
under this Agreement where non-performance is occasioned by
the occurrence of unusually severe weather not normally
experienced in Massachusetts, explosion, fire, disaster,
act of Goé, or any 6ther event which is beyond its

reasonable control including, without limitation, the
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disapproval, in whole or in part, of the MBTA's budget for

its ocperations or maintenance of, or other use cf the MBTA

Rail properties. Except as otherwise provided expréssly in
the Agreement, performance shall be excused only so long ;s
and to the extent that any such event shall prevent perfor-
mance,

(b) CONRAIL will be excused from any nonfinancial
obligations under this Agreemeni where non-performance is
occasioned by the occurrence of unusually severe weather
not normally experienced in Massachusetts, exﬁlosion, fire,
disaster, act of God, or any other event which is beyond
its reasonable control. Performance shall be excused only
so long as and to the extent that any such event shall pre-

vent performance.

Section 12.06. Notices

(a) Any notices required in this Agreement shall
be sent in writing to the éarties at the addresses listed
below, unless either party shall inform the other party in

writing of any change in that addrees:

CONRAIL: Consolidated Rail Corporation

Attn., : Senior Vice P¥esident, Operations
1740 Six Penn Center Plaza
Philadelphia, PA 19103~-2959 \



Copy: General Manager-Contracts
801 « 1528 Walnut Street
Philadelphia, PA 19102~3693

Copy: General Manager,
Northeastern Region,
"R.D. 2, Box 145

Selkirk, NY 12158-9618

MBTA: Masesachusetts Bay Transportation
Authority '
Attn.: General Manager

10 Park Plaza
Boston, Ma 02116

Copy': Director of Railroad Operations
10 Park Plaza

‘ Boston, MA 02116
() All approvals and consents required under

this Agreement shall be in writing and signed by an Officer

identified in this section.
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Section 12.07. No Third Party Rights

This Acreement and each and every provision hereof
is for the exclusive benefit of the parties hereto and not
tor the benefit of any third pérty. Nothing herein con-
tained shali be construed or interpreted as creaéing or
increasing any right in any third person to recover by way
of dameges or otherwise against either of the parties here-

to. ¢

Section 12.08. Eeadings

All Section headings are inserted for convenience
only and shall not affect any construction or interpreta-

tion of this Agreement.

Section 12.09. Entire Agreemernt

This Agreement and the attachments annexed hereto
and integrated herewith contain the entire agreement of the
parties hereto with respect to the matters described in
this Agreement, and supersede dny and all agreements or
understandings whéther oral or written, between the par-
ties. Howgver, nothing in this Agreement shall be deemed
to extinguish CONRAIL's Transportation Easement retained
under the provisions of the January 17, 1973 Deed from the
frustees of The Penn Central Transportaton Company to MBTA

as deécribed in Section 1.02 of this Agreement.

A}
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Section 12.10. Amendments

No term or provision Qf this Agreement may be
changed, waived, discharged, or terminated except by an
instrument in writing signed by both parties to this Agree-

ment.

Section 12.11. Successors and Assigns
This Agreement shall be binding upon, and inure to

the benefit of the respective successors ard assigns of the
parties, including, without limitation, the successors or
assigns of a party's Rail Prcperties or any portion thexe-
cf. For this purpose, any party hereunder shall enter into
an agreement with any such successor or assign obligating
such successcr or assign to all the terms and conditions of
this Agreement. )

Any party to this Agreement shall remain liable
jointly and severally with any suécessor or assign for any
event of default or other breach of this Agreement which
cccurred, and any charges or obligation which accrued; pri-~
or to the date of the assignment notwithstanding the assump-
tion by the successor or assign of such liabilities, charg-

es,-or obligations.

Section 12,12, Regulatory Approval _
Each party shall have the obligation tq obtain all

necessary regulatory and other approvals for it to enter
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into this Agreement, any modification or amendmert of this
Agreement, or to comply with any cf the provisions of this

Agreement. The Owner shall be under no obligation to comply

.with any provisicn of this Agreement if it determines that

such modification or amendment or proposed action under
this Agreement requires the approval of any regulatory body
unless and until the User provides to the Owner sufficient
evidence that such approval has been obtained or is not

required.

Section 12.13. Records

Both parties shall m;intain appro?riate operating
ané accounting records which record the locomotives and
cars and the mileage of same moved by the User or Owner's
tracks. Either party shall have the right, upon reasonable
notice, to inspect, examine and audit all operating and
accounting records and supporting documrents of the other
party, including, without limitation, éispatching recorxds,
and all éther books and records thag relate to the perfor-
mance of this Agreement. Nothing in this Agreement shall
be construed as obligating either paiiy to retain books or
records beyond the period specified in regulations of the
Inte£state Commerxce Camﬁission or of the Federal Railroad

Adrinistration.
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_Section 12.14. No Representation and waivers

Except as expressly provided herein, the parties
make no representations or warranties and waive no rights

or remedies,
Section 12.15. Non-Discrimination
The parties shall comply with the terms and condi-

tions contéined in EXHIBIT 1l1l.

Secéion 12.16. Past Claims

Each party hereby releases the other'from any and
all claims, disputes, or causes of action, known or unknown
as of the Effective Date, except damages ;rising out of
personal injury or death which are subject to Section
12.17, which arise out of or may be connected in any way
with use by either party of any of the Rail Properties
prior to the Effective Date including, without limitation,
with respect to charges for use or maintenance of s&ch
Properties, or with respect to losses to property or
damages with respect to use or maintenance of the . -
Properties by either party; provided that claims, disputes
or cﬁuses of action arising under separate, formél force
account agreements executed by the ‘parties before the Effec-
tive Date and after January 1, 1980, shall not be subject

" to this provision.
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Section 12.17, Past Liabilities

2ll outstanding claims for liability to third pa}-
ties, including passengers and employees of the parties,.
which are not barred by applicable statutes of limitation,
shall be discharged or otherwise disposed of in accordance
with ARTICLE 7 notwithstanding that the claims arose before

the Effective Date of this Agreement.

Section 12.18. No Persconal Liability

No recourse shall be had by either party for any
claim against any officer, director, stockholder, employee
or agent of the other pafty alleging personal liability on
the part of such person, unless such claim is based upon

the bad faith, fraud-or deceit of such person.

Section 12.19. Effect of Invalidity

In the event that any provision of this. Agreement
is found to be invalid or unenforceable in any respect, the
remaining provisions shall nevertheless be binding with the
same effect as if the invalid or unenforceable provision
was{@;igina11y deleted.

-~

Section 12,20, Massachusetts Law
This Agreement shall be construed in accordance

with the laws of the Commonwealth of Massachusetts.
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IN WITNESS WHEREOF, the parties hereto have execut-

ed this Agreement as of the

1086.

ATTEST:

I.\..'..--'.‘,.".l" R 4 {

ATTEST: I

P

~——

APPROVAL AS TO FORM:

'//r'/-‘

General Counsel

Lo

20th day of NOVEMBER ’

CONSOLIDATED RAIL CORPORATION

* MASSACHUSETTS BAY

TRANSPORTATION AUTHORITY

y,yﬂf\

>

BY:
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COMMONWEALTH OF MASSACHUSETTS
Suffolk, es. WMW /2, 1986

Then personally appeared the above named

( ; A: C§'5Z:5¢444 as aforesaid and acknowledged
- 7

the foregoing instrument tc be the free act and deed of the

tv Massachusetts Bay Transportation Authority.

2 _ AN, -§£7 “

Notary P ic

My Commission Expires:

3fat fe7
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COMMONWEALTH OF PENNSYLVANIA

Philadelphia, ss. SAT e el T T 1986

~ - L )
,

Then personally appeared the above named

=
td - s

NS R as aforesaid and acknowledged

the foregeoing instrument to be the free act and deed of the

Consolidated Rail Corporation.

-7
Ay
Notary iQ///

My Commission Expires:

« oua—

P -~ ‘-’
e --1,2,7'

LHARLEC & 16 = 3
Wotary Fupac. Prra. Prte %
My Comes sgima ds p-er pan -8 e

CHpy L
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EXHIBIT 1
(1 of 3)

DEED

CONSOLIDATED RAIL CORPORATION, a corporation of the
Commonwealth of Pennsylvania, with an office at Six Penn
Center Plaza, Philadelphia, Pennsylvania 19103-2959,
("CONRAIL"), in consideration of Dollars ($ )
paid, releases to Massachusetts Bay Transportation
Authority, a body politic and corporate created by and
acting pursuant to St. 1964, c. 563, as amended, whose
address is Ten Park Plaza, Boston, Massachusetts 02116, all
its right, title and interest of in and to the following
' described premises:

T LR o

REING a part of the premises which the Trustees of the
Property of the . Debtor, by Conveyance Document

No. . dated March 30, 1976, and recorded in" in
Bock at page , granted and conveyed unto
CONRAIL.

SUBJECT, Lowever, to (1) any easements or agreements of
record or otherwise affecting the land hereby conveyed;
(2) any pipes, wires, poles, cables, culverts, drainage
courses or systems and their hppuztenances now existing and
remiining in, on, under, over, across and through the
hegiin:conveyed premises, together with the right to
maintain, repair, renew, replace, use and remove same; and
(3) the state of facts disclosed by survey made by
, dated .

CONRAIL/MBTA
Trackage Rights Agreement



EXHIBIT 1
{2 of 3)

IN WITNESS WHEREOF, the said CONRAIL has caused its
corporate seal to be hereunto affixed and these presents to
be executed in its name and on its behalf of John F.
Jaeger, its Assistant Vice President-Real Estate, thereto
duly authorized, this day of A.D. 1986.

SIGNED, SEALED & DELIVERED CONSOLIDATED RAIL CORPORATION
in the precsence of us: By:

John F. Jaeger, Assistant
Vice President~Real Estate

=

Attest:

Assistant Secretary



EXHIBIT 1
(3 of 3)

COMMONWEALTH OF PENNSYLVANIA)

) : ss Phila., PA , 1986
COUNTY OF PHILADELPHIA ) .

Then personally appeared the above~-named John F. Jaeger
and acknowledged the foregoing instrument to be the free
act and deed of Consolidated Rail Corporation, before me.

Notary Public



EXHIBIT 2
(1 of 3)

RELEASE DEED

CONSOLIDATED RAIL CORPORATION, a corporation of the
Commonwealth of Pennsylvania, with an office at §ix Penn
Center Plaza, Philadelphia, Pennsylvania 19103-2959,
releases to Massachusetts Bay Transportation Authority, a
body politic and corporaie created by and acting pursuant
to St. 1964, .

c. 563, as amended, whose address is Ten Park Plaza,
Boston, NMassachusetts 02116, ("MBTA"), in consideration of
an Agreement entered into with the MBTA, dated ¢
including the agreement by MBTA pursuant to Section 5.01(e)
thereof to construct the South Station WYE connector), all
its right, title, and interest in, and right to use and
maintain, that certain real property located in the County
of Suffolk within the South Station Terminal area and the
approaches thereto between Mileposts 0.45 and 0.00
including, without limitation, any rights which CONRAIL may
have under an easement granted by the Boston Redevelopment
authority to the Boston Terminal Corporation, dated July 1,
1965, whether by way of an assignment or by operation of
the Regional Rail Reorganization Act of 1983,  as amended,
(45 USC Section 701 et seqg). Such real property shall
include all running, side, switching, yard, and interchange
tracks and all signals, steam and water 1ines,|e1ectric
power vaults and lines, telephones, and similar

facilities. As part of this release of all interests in
real property, CONRAIL hereby releases any and all rights
it may have to the use of said premises or the operation of
"the facilities related thereto by virtue of &ny license or

CONRAIL/MBTA



Trackage Rights Agreement
EXHIBIT 2
(2 of 3)

centract.with. MBTA .or with any other present or previous
owner or operator of said premises and related facilities.

‘The above release is not intended to include the
release of any rights CONRAIL may have to the continued use
nf said premises under Section 3.01(d) of the Agreement
between the Parfies, dated -, and referred to-
above.

IN WITNEES WBEREOF, CONRAIL has caused its corporate
seal to be hereunto affixed and these presents to be
executed in its name and cn behalf by John F. Jaeger, its
Assistant Vice President-Real Estate, thereto duly
authorized this day. of A.D. 1986.

SIGNED, SEALED & DELIVERED CONSOLIDATED RAIL CORPORATION
in the presence of us: By:

John F. Jaeger, Assistant
Vice President-Real Estate

Attest:

Assistant §écretary\'
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EXHIBIT 2
{3 of 3)

COMMONWEALTHR OF PENNSYLVANIA)
:  ss Phila., PA ____, 1986
COUNTY OF PHILADELPHIA

Then personally appeared the above-named John F. Jaeger

" and acknowledged the foregoing instrument to be the free

act and deed of Consolidated@ Rail Corporation, before me.

Notary Public



EXWIBIT 3

Brinted n USA MU RENTAL SCHEDULE
| .FOR
UTILITY OCCUPATIONS OF
CONSOLIDATED RAIL CORPORATION
PROPERTY :

(IN EFFECT JANUARY 1, 1885)
SCOPE.

1. The following are charges for wires, cables, poles and electrical conduits and for pips crossings, including fongitudina!
occupation, on, over. across or under the Raliroad Company's right of way and property and for attachments to of
occupation of raliroad facilities.

2. A proportionate additional rental caiculated 1o the nearest doliar shall be made for any crossing In excess of 200 leet in
length.

3. Al annuasi licenses shall have & clause Included providing for an sutomatic ysarly increase or decrease based on the Con-
sumer Price index outlined in the Agresment.

4. The tola! annual rental for any one Agresment shall not be less than $100.00.
S. Note of exception: The charges herein are not intended to sxtend to operating agreaments covering use of joint facilities.

The Reilroad Company will be reimbursed for;

1. All lsbor and matenal furnished by it in connaction with the construction, reconstruction, repair, relocstion.or removal, etc.
of any overhead or undergrade crossing, or any occupation of its property.

2. The services of such watchmen, flagmen, inspectors or any other ampioyees as may, in the opinion of the Railroad
Company, be nacessary to safeguard its intsrests or to maintain tratfic. -

3. The cost of all drawings and snginesring fumished.
4. The cost of all insurance which may be deemed necessary by the Raliroad Company. (See Page 2)
NOTE: The above cosis shail inciude the current psrcentages for pverhaad and fringe benefits.

1]
PREPARATION FEES

Tha following charges are intendsd 1o cover the cost of processing of papers and other incidenta) expanaes incurred by
the Railroad C:ompcny. and are in addition 1o the rentals shown hersafter in this schedule.

PUBLIC MIG HIGHWAYS— No charge wili ba made for the processing of agreements for any overhead or undergrade crossing of
the right ht of way of the Raliroad Company within the limits of sny public highway to those holding franchise rights. (See item |
a8 to incidental charges).

RAILROAD RIGHT OF WAY: Charges wiit be made as foliows:

1. Wire and Cabie Crossings and Longitudinal Occupations over or under Raliroad Company right of way and property:

()  Notexceeding 300 volts t0 ONG INAIVKIURI BOIVICE . .. cvacensesicronnscscsannssessscocnsocrscsansens $50.00
(® Aliothertransversecrossings ................ tessevesetsecersisaseassanssitonsrssnsnasnsnsosass £00.00
{¢) Alllongitudinal cecupmons. and lny apresmant regardiess of voltags NOT prepared on & standard printed form,

NOLIOES ABN .. coivevinnvrreruoconsssesansesosssasnsssssssserssresssnssesncssqesbosvesacase 350.00

2. Pipe and Sewer c-uialngu and Longiudinal Occupstions over or under Raliroad Company right of way and property:

(a) Pipenot exceeding 3" inside diameterio one individusl service ...... chessesservensnace sevesvecssnes $50.00
(B) Allother{iransverse Crossings ... ...coccvcuureerorrcssonsssinostonacessvessonsans esescsvasiaens 200.00
(c} Al longitudinal occupations, and any ngmmom ragardiess of size of plpo NOT prepared on & standard printed

form, not less than ...... Ctteravsessancancnan seresanane cevmsaes Chtessssecersenssasnsnncersses 350.00

e 1.



NOTE: Crossing of right of way by plpo type cable consisting of one or more high voltage cables sncased In a stee! pipe under
inert oit pressure, andior further encased in s larger steel pipe and'the space betwaen the pipes filled with compnclod sand
shouid be subject to speciat consideration and sach case handled individually,

(o) Spare or unoccupied ducts or pipes, sach (When the duct shail be occupisd in the Muu by a cable, the annual

rentsi charge shall govern and the $5.00 chargeceass) ......coceevnannennn varessestasecenans ceesse $5.00
() Ducts or pipes carrying conductors . ..... ceesesas ceresraasssnn sesianesnans tessssranas +o». NO CHARGE
(@) Manholes, each .............. Gerecesssansuas Seesssesvasesasessserasascssanssessasssnsrresaes 2900

NOTE: (1} Attachments of wires. cables, etc. 10 bridges, buildings, poles or structures of Railroad Company subject to
special consideration in each case.

(2) A proportionate additionsl rental caiculated to the nearsst doliar shall be made for any croasing in excess of 200
foet.

SECTIONC — POLES TOWERS, GUYS AND ANCHORS

1. smglowoodnnpolo(porpolo) ....... etessueseerurosatesresanitrasentsatsessanransasasastoanarasansrsees $20.00

All other supporting structures other than the auxiliary facilities and appurtenances listed in Items 3, 4, § and 8
DOIOW .....oiiivriincnniniiininannnes Veetessetssasannae Setrasetasensesresaanenarntrassronsanan veo 25.00 w2

Each brace, stubpole or anchor ......vve.es teesseniaans eterersirsussiesssnsnnsacsssrasssscasarsasses 200008
Each guy anchored on or crossing raliroad proparty ......cceeeirceacsacaes trresssesenssecnsinessascrranns . B.00
Each BpAN QUY WIrB CTOBBING . . ... .ciuiccasessnesttenssenssocnanraaserastonasaannacenssnssssnscaseseses 000

Guys, stubs, anchors and push or pull braces not definitely required by apecification for the support of a crossing pole,
placed on Raiiroad right ot way at tha request of the Rallroad Company, shall be eenoldmd as ¢ part of the crossing pole
and no charges made therefor.

NOTE: The above charges are in addition to the wire or cabie occupation charges provided for in Sections “A” and “B".

SECTION D — PIPES AND SEWERS

1. PUBLIC HIGHWAYS — Crossings wholly within the limits of & public highway and not supported by or attached o struc-
tures of the Railroad Company for those hoiding proper franchise rights. NO RENTAL.

2. RAILROAD RiGHT OF WAY AND PROPERTY — Crossings not excesding 200 feet In jength. Annual rental wili ba as
follows:
(a) Circular Lines Carrying No Presaurs;
$1.00 per inch of inside nominal diameter per pips
Minimum charge 10r ANy ON@ CTOBBING .. cccoveverrservectrieccsssssssnasserasernnssaan cosersoese.$100.00
(b} Circular Lines Under Prassure and Carrying Non-Flammable, Non-Explosive or Non-Combustible Supporting
Materials, sxcept Coal and Water Slurry: ]
$1.50 per inch of inside nominal diameter per pips .
Minimum charge {Or BNy ONG CTOBBING «.ccvrivecrrssecsssessansasssessasssasassassossssasssccssss I00.00

(¢) Circular Lines Under Pressurs and Carrying Flammabie, Explosive or Combustidle Supporting Materlals, except Coat

Lol o I

and Water Slurry:
Pipe not exceeding 3” inside nomina! diameter

Minimum charge for 8Ny ONe CIOBBING 1 ceessetocssacscssssasacassscensassssssssncnns esscsrssnnens 30000
Pipe over 3" inside nominal diameter and not exceeding 12" inside diameter

Minimum charge for any ONB CTrOssINgG ...ccvvececannencnse sesareasssastscasssssisvrosnsassnsesses 129.00
Pipe over 12" ingide diameter ang not excesding 24" inslde diameter

Minimum charge for AnY ONG CTOSBINY . oseocrecorsssantosncsaasasassssarsssassesosissoassnsicscce SO0
Pipe axceeding 24" in diamater — $8.00 per Inch

Minimum charge for any ONB CrOBBING . .....ccuviirrcaracrsessriarssarroass ctsesssescncssssenssee SO0.00

{d) Rentat for noncircular pipes shall be determined by the diameter of & girculsr pipe lenc lnﬂulnlonl cross-

sectional arsa. .

O] ) Rentat for pipe tunnels or other special underground construction shall be lubhet to spacia! consideration.

() Pipeiines carrisd over Raliroad Company's property on bridges or other supparts subject to special consideration in
sach case if permitted by Consolidated Rall Corporation's current specitications.



beds

N Spareor unoccupied ducts or pipes, eachpermile . .......... teasecrsantisinnes tessssensus tesrerarnas 125.00
(@) Manholes, splicing chambers or pull boxes,each .......... vesssscsenseanan teeevenrntesavace ceeees ees 25,00
M) An-additional charge shall be made for uss of Railroad duct lines based on the value of the facillly.

NOTE: Charges shown under (f), (9) and (h) are in addition to the charges shown under (a) 10 (e) Inclusive.

NOTE: Foroccupations less than one mile in fength, the rentat shail bes proportionate amount of the above rates calculated
to the nearest dolisr dut no rental for any wire, cadble, duct or pips occupation shalil be less than the charges for one-quarter mile
of such occupastion. ]

SECTION B — ATTACHMENTS

Annuai rentals will be charged as follows when higher rates are not fixed:

1. Attachments of aerial wires and cables to poles or other structures of the Raliroad Company used in wire line construction.
{(8) Up to but nat including 33,000 volts for sach wirs attached to Raliroad Company's cross-arm of bracket ....... $2.00
{®) Upto but not including 33,000 voits for sach wire atiached to Licensee’s cross-arm of bracket ............... 100
(¢) For sach cross-arm or bracket attached 1o Ralirosd Company’ s poles .....cccccveerorrescroncrsacissacasss 100
(d) Wires of 33,000 volts and over sttached to the Raliroad Company's cross-8rms or brackets ... ..cciveenieas. 2.00
t8) Wires of 33,000 voits and over sttached {0 Licensee’s Cross-arms of DIaCKk®ts ...cocvecvovrenvasertsansrasss 180

2. Attachments of aerial wires and cables to builgings or other structures.
(a) Each wire or cable attached to Raliroad Company's buliding or structure, Including Raliroad or highway bridges, per

attachment ..........c0v00s teeere trsecssasmsrrenacana assatsesecsencsrcrveteererans areentttccsanee

3. Attachments of cable terminals to poles, buildings, or structures Including highway bridges, raliroad bridges over
highways or other bridges of the Railroad Company.

{a) Each cable terminal, loading colf, transformar or We device subject to apecial considaration in sach case, but not
lBss then ... ...coovveianennan seesnons srenas Shitneserasasarstasacasasnecttacesnsnensessasacrnars 2000

NOTE: The above charges are 10 be made in addition 10 thoss under Section “A”,

SECTION C — GUY WIRE CROSSINGS AND OVERHANGING CROSSARMS
AND POWER WIRES AND CABLES OF POLE LINES OUTSIDE OF
RAILROAD RIGHT OF WAY

. Each guy wire crossing railroad property dut not anchored thereon .. .....cccccestraacnsasscssonscarsnses cees. $3.00
2. Cross-arms overhanging railroad property from poles located outside therect, one or more cross-arms on anypole ..  2.00

3. Power wirss and cabies overhanging Railroad property from poies located outside thersof shall be calculated at the rates
specified in Section A", Paragraphs 1 and 2, and on a prorated dasts, depending upon the number of overhanging wires,
excluding the neutral; ground, static or lightning wires, but InNO Case IBBS NN . cccviencnrasacannss.o 185,00 pormile

SECTION D — PIPES AND SEWERS

Annua! rentals will be charged as foliows:

1. Circuiar Lines Carrying No Pressure;
$1.50 minimum charge per inch of inside nominal diamater or fraction thersatf per 100 fest of occupation or fraction
thereof. (See item 10 beiow)
2. Circular lines under Pressurs and Carrying Non-Flammabile, Non-Explosive and Noncanbuulblo Supporting Materials,
except Coal and Water Siurry:
$2.00 minimurn charge per inch of inside nomingi diameter per 100 feet of oecupnlon or lrutlon thereo!. (See item 10
below)’
3. Cireular Lines under Pressure and Carrying Flammable, Expiosive and Combustible Supporting Mlhrlln. and Cosl and
Water Siurry:
$3.00 minimum charge per inch of inside nominail dlameter per 100 fest of occupation of fraction thersof, pius 8
negotiated figure based on volume of product transported. (See em 10 below)

-h




FORMULA 1

Fot Renta! Whers Line(s) is On Utility Structures.
Annual Right of Way Rental Per Mile = {N x Vx R x U) + (P at 8 rates)
Where N « Number of acres subtended by powar clrcult
Por Mile « S280(A &
43580
A = Distance betwesn outside conductors in feet.

€ = NESC (Current Edition) building clearance In feet (overhead accupations onm.
{Where there are two or mors circuits of ditferant or same voliages on the sasme structures, use A and C tor
circult requiring greatest width),

V = Vaiue of right of way land in dollars per acre based upon valus of land agdjscent 1o right of way infiated for increased
* value of ciearsd right of way.

‘R = Rental rate of 10 percent in States with no land taxes and 10 percent in States with iand taxes.

U = Utllity percent usage of right of way.
(For one circuit per structure = 50% (0.5}, two circults = 88 23% (0.87), three circults = T5% (0.75), etc.
§ = Schedulsd power rate per mile of circult.

First 50 kw = $2.00 per kw.

Next 250 kw = $0.20 per kw.

Next 0700 kw = $0.02 per kw.
Baiance = $0.002 to $0.01 per hw.

P = Powercapacity of line in kilowatts, (not applicable to communication lines). For single phase = 0.48 x kilovoits x current
(smpere capacity per conductor), (0.48 = 0.8 (power factor) x 0.8 (utllization or load factor). For thres phase = 0.83 x
kijovolts x current (ampere capacity per conductor) (0.83 » 1.73 x 0.8 x 0.8).

FORMULA 2

For Rental Where Line(s) Is On Raiiroad Structures.

The annual rental shall be tha rental as determined by Formula 1 for uss of tight of way plus sental as determined below for use
of struclures.

The first part of ranta! should be figured as above except U would squal PIE where P = number of utllity circults on structures

involved and E = number of railroad high voltage circuits pius number of utifity circutts (P) plus, in electrified srea, the catenary

system countsd as One, Or in non-giectrified territory the tracks or iand counted as one.
Annual Structure Rental PerMile s Fx8xDx @G
Whoere F = fixed charges = 25 percent:

8 = Present day replacement vaiue of structurss permile =m LxMx T,
.Where L = Original instailed ledger value per mile.
M = ICC multiplier {latest ICC index for 31 Account less ICC Index on date of installation).
T = Multiplier to increass (L x M) figure 10 caicuiated present day replacement vaiue.

D = Depreciated vaius of structure based on 100-ysar lite in percent. (if 32 years old D » 0.88).

G = Percent of entird structure used by utliity based upon moments. (Sum of momum of utllity wites dlvldod by sum of
morments of all wires on structure).

.7.



EXBIBIT 4
(1 of 2)

SPECIFICATIONSIfOR CERTAIN IMPROVEMENTS
BY CONRAIL ON BOSTON LINE

(A) CONRAIL will install Continuous Welded Rail (CWR)
on both main line tracks or single main line track where
CWR not presently existing, between milepost 21.38
Framingham and the beginning of MBTA installed CWR at Back
Bay, Boston, in accordance with the following:

(1) Rail will be 119% or heavier section, new or
"fit"™ meeting AKREA Class I "Recommended Rail Grading
Classification®” specifications,

(2) Rail strings will be joined by field welding or
epoxy glued insulated joints.

(3) Tie plates will be canted and at least
7-1/2" x 13",

(4) Turnouts will be replaced when necessary by
physical condition, and then by a minimum of 127%,
wherever the rail is replaced with CWR. Turnouts will
be of equal or heavier rail section than the adjoining
CWR and stockrails will be joined to CWR with field
welds. Switch points will be the "Sampson" type on the
_s"through side” of the wayside turnouts and both sides
‘of crossovers.

CONRAIL/MBTA .
Trackage Rights Agreement, Effective July 1, 1985.



EXHIBIT 4
(2 of 2)

(5) In addition to the above, CONRAIL will make such
improvements in accordance with the "Manual for
Construction and Maintenance of Track", CONRAIL
publication MwW-4, dated March 1, 1977.

(B) CONRAIL will install Traffic Control System (TCS)
on both main line tracks or single main line track, where
nct presently existing, between milepost 21.38 Framingham
and milepost 0.45 Boston.

(1) TCS new installations will be controlled from same
dispatcher location as existing, unless Division

headquarters is changed and then the location would be
that of new Division headquarters, '

(2) Signal aspects will be the same and signal

equipment will be similar and compatible with the

Commonwealth of Massachusetts funded TCS installed on -’
_ track 2 in 1981. -
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EXHIBIT 5
(1 of 1)

SPECIFICATIONS FOR IMPROVEMENTS PERMITTING CERTAIN
OPERATING SPEEDS ALONG BOSTON LINE

(A) Except as provided in Paragraph-B, below, CONRAIL
will make improvements between Milepost 4.5 in Allston and
21.38 in Framingham such that curves will be elevated for

not less than 60 MPH operation, in accordance with the
following:

(1) Design underbalance shall not exceed 1-1/2" Eu.
without MBTA approval. Such approval will not be
unreasorable withheld.

{2) Spiral lengths and runoffs will be in accordance-
with AREA Standard Practice recommendations or approved
by the MBTA. Such approval will not be unreasonably
withheld.

(B) The 2°59' curve between Milepost 10 and 11 will be
elevated for 55 MPH operation at 1-1/2" Eu.

(C) Between Milepost 4.0 in Allston and Back Bay
Station, CONRAIL will improve and maintain as necéssary so
that operating speedes will be not less than those in effect
per the CONRAIL Employee Timetable, effective December 1,
1984.5%.

A

CONPAIL/MBTA .
Trackage Rights Agreement, Effective July 1, 1985
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EXHIBIT 6
(1 of 2)

SPECIFICATIONS FOR PEDESTRIAN BRIDGES AT CERTAIN

. LOCATIONS ON BOSTON LINE

Pedestfian Bridges will be installed at Wellesley Farms,
Vellesley Hills and West Natick, in accordance with the
following:

(1)

(2)

(3)

(4)

Pridges furnished by Conrail will be used, but
will be suitable for Pedestrian use.

Will be installed in conformance with applicable
laws provided that MBTA shall indemnify and hold
harmless Conrail for any liability, claims,
expense or cost arising out of the failure of such
bridge as installed to meet the requirements of
law with respect to access Sy handicapped persons.

Pedestrian bridges, when installed, will be

considered property of MBTA for purposes of
maintenance and liability. '

Conrail will furnish and install Pedestrian
Bridges complete at Wellesley Hills and Wellesley '
Farms Stations at their sole cost and expense, and
will notify MBTA in writing immediately upon
completion of such installation. '

CONRAIL/MBTA

Trackage Rights Aareement
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EXHIBIT 6
(2 of 2)

MBTA will furnish the Pedestrian Bridge at West
Natick Station, complete, at its sole cost and
expense. Conrail will furnish foundations and
piers and install the West Natick Pedestrian
Bridge at its sole cost and expense.
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EXHIBIT 7
(1 of 7)

EASEMENT AND RIGHT OF FIRST REFUSAL

DORCHESTER BRANCH

Massachusetts Bay Transportation Authority, a body poli-
tic and corporate created by, and acting pursuant to, St.
1964, c. 563, as amended ("MBTA"), grants to Ccnsolidated
Rail Corporation, a corporation of the Commonwealth of
Pennsylvania, established pursuant to Title III of the

' Regional Rail Reorganization Act of 1973, as amended

("CONRAIL"), in consideration of the exchange of an .
easement and right of first refusal from CONRAIL to MBTA in
and to the land commonly known as the Grand Junction
Secondary line located in the Counties of Suffolk and
Middlesex, the perpetual, non-exclusive easement to use for
freight rail service purposes (including maintenance and
constructionr 2s well as operaztions) the following described
premises.

The land of the line of railroad known as the
Dorchester Branch located in Boston, County of Suffolk and
in Dedham, County of Norfolk, between Mileposts 0.0 and.9.5
as shown on the Valuation Map recorded in Suffolk Registry
of Qgéds, Book ___, Page ____, together with all running,
inti?;hange, switching, and side tracks (except privately
ownzﬁﬁipdustrial side tracks), and all signals, utility
lines.—drains, and other facilities used in connection with

CONRAIL/MBTA _ v
Trackage Rights Agreement )



EXHIBIT 7
(2 of 7)

the operation, maintenance and construction of the
Deorchester Branch (hereafter called "the tracks and related
facilities"), being the same premises described in . . .

MBTA expressly reserves its rights as Owner of the
premises, including, without iimitation, the right to use
the premises (including for purposes of maintenance and
construction as well as operations) (i) in common with
CONRAIL's freight rail easement hereunder for railroad
puvrposes and (ii) exclusively for other transportation or
communications purposes.

[ Y

Except as may otherwise be agreed by the parties in
writing, in which case said Agreement, if recorded, shall:
govern during the term thereof to the extent inconsistent
with this easement, the following provisicns shall govern
the exercise of the parties' rights and obligations hereun-
der: '

(1) MBTA shall have the right to perform any or all of
the fellowing activities with respect to the use of the
prermises for rail purposes: (a) dispatching of trains and
clearing of wreckss and (b) maintenance, repair, reconstruc-
tion, alteration, and improvement of any kind to the premis-
es necessary-for rail operations; provided, that should it
fai%”tq-do 80, CONRAIL may, in accordance with such plans
asiéi}_be approved in advance by MBTA, which approval shall
not be unreasonably withheld, perform such activities. |

(2) The scheduling and movement of passenger trains
shall take precedence over all other train scheduiing and
movement.
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EXHIBIT 7
(3 of 7)

(3), MBTA agrees not to convey the fee interest or a
leasehold interest recordable under Massachusetts law or
any interest substantially equivalent to same, in the
premises or any portion thereof, to anyone other than CON-
RAIL without first offering in writing to convey the same
to CONRAIL and any such conveyance in contravention of this
provision shall be void. Such offer to CONRAIL shall be
for terms and conditions which are not less favorable than
those propesed by MBTA for conveyance to a party other than
CONRAIL. The terms of such offer to CONRAIL shall provide
that a2 closing shall take place one hundred twenty (120)
days from the date of the offer with the place of closing
at the Suffolk Registry of Deeds. Conveyance shall be
effectuvated by a goocd and sufficient quitclaim deed cor
other legally sufficient instrument as appropriate.

CORRAIL shall have up to the time of closing as set forth

in the .offer to accept or reject the offer made by MBTA,

Tf the terms of any offer made to anyone other than CONRAIL
materially change, CONRAIL shall be given a reascnable
oppertunity after notice in writing of such change to

accept or reject the changed offer. If CONRAIL accepts the
changed offer, the original offer to CONRAIL shall be amend-
ed to reflect the terms of the changed offer, and the clos~
ing time shall be extended a reasonable peiiod by notice in
wrig}ng sent by MBTA to CONRAIL.,

'fifi " all uses of the premises reserved to MBTA hereun-

" der shall be performed in a manner which dces not interfere

unreasonably with the easement granted to CONRAIL; and simi-
larly all uses of the premises by CORRAIL under this ease-
ment shall be performed in a manner which does not
interfere unreascnably with the rights reserved to MRTA
hereunder.
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EXHIBIT 7
(4 of 7)

Without limitation of MBTA's rights as owners of the
premises, nothing in this easement shall be construed to
grant to CONRAIL a right to approve actions by MBTA affect-
ing the premises, including, without limitation, altera-
tions and ;mprovementS'thereto, relocations of tracks or
other facilities, installation of privately owned
industrial sidetracks, use of air or subsurface rights for

' development or other purposes, and granting of éasemengs

for utilities and croseings, provided that MBTA shall keep
CONRAIL reasonably informed of thdse actions affecting

CONRAIL's use contemplated hereunder and that such actions
shall not unreasonably interfere with the easement granted
to CONRAIL. '

Notwithstanding the termination of commuter rail ser-
vice by MBTA on the premises, it is hereby confirmed that
this easement shall continue for rail freight service and
any sale or other transfer of the premises by MBTA shall be
made subject to such easement except as provided below.

CONRAIL may surrender the easement as to any poftion or
all of the premises at any time by delivering to MBTA a
release in recordable form describing the premises or
portion thereof being surrendered. '
E;q the event CONRAIL ceases to use the premises or
obgéins a certificate of abandonment for all rail freight
service on the premises from the Interstate Commerce Commis-

sion, this easement, and right of first refusal, including

_all rights by CONRAIL to use the premises, shall
_ terminate. In such event, CONRAIL shall at the written

request of MBTA deliver a release in recordable form
evidencing the termination of this easement. Failure by



EXHIBIT 7
(5 of 7)

CONRAIL to provide such a release shall not in any way
affect the termination of the easement as provided above.
It is understood that for purposes of this paragraph,
cessation of use shall not be deemed to include a
short-term interruption in usage occasioned 